




















REPORTS 


Or 


THE DECISIONS 


OF 


THE SUPREME COURT OF ALABAMA, 


JUNE TERM, 1833. 


ROBINSON & DAVENPORT US. HAMILTON 


1, If the residence of the drawer of a bill of exchange, be not 
known to the holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 
giving notice of a protest, for non payment. 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it ; is sufficient diligence to charge 
him ; in the absence of proof of the holder’s knowledge, that 
there is a post office at the place where dated ; or of the 
drawer’s residence near a post office. 


Error to the Circuit Court of Clark. 

The plaintiffs in error declared against the de- 
fendant, in assumpsit, as the drawer of a bill of ex- 
change. The bill was drawn on one Chandler, at 
ninety days, in favor of the plaintiffs or order, and 
made negotiable and payable at the Bank of Mobile. 
The proof was, that at maturity the bill had been reg- 
ularly protested, for non payment; and notice thereof 
directed to the drawer at “ Wigginsville,” where 
the bill was dated, lodged in the post office at Mobile, 
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ROBINSON & DAVENPORT US. HAMILTON. 

‘there was no evidence of a knowledge, on the 
part of the plaintiffs, of the drawer’s residence ; nor 
that they knew cf the existence of a post office, at 
Wigginsville. The Court below charged the jury, 
that the plaintiffs had not used due diligence; and 
that unless they believed that there existed a post 
office at Wigginsville; or that the defendant had, in 
fact, received notice, they must find for him. Judg- 
ment was accordingly rendered for the defendant. 


Lirscoms, C. J.—This action was brought, on a 
bill of exchange, drawn by the defendant, on one 
N. E. Chandler, in favor of the plaintiffs. 

The bill, at its maturity, was protested for non- 
payment, and notice to the drawer was lodged in the 
post office at Mobile, the place of payment, address- 
ed to the maker, at Wigginsville. 

There was no evidence, that the holder of the 
bill was apprised, that Wigginsville was near to any 
post office ; or that he had any information as to the 
makers place of residence, other than what was de- 
rived from the face of the bill itself. 

The Bill is in the following words— 

WIGGINSVILLE, 27th April, 1827. 

Smr—At ninety days sight, pay Messrs. Robin- 
son & Davenport or order, negotiable and payable at 
the Bank of Mobile, four hundred dollars value 
received, and charge to account your obedient 

W. R. Hamitton. 
To N. E. Chandler, Esq., Present. 

The judge charged the jury, “that a letter con- 
taining notice addressed and directed to a place 
where no post office was kept, was not proof of such 
diligence as the law required, and that if they believed 
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ROBINSON & DAVENPORT VS. HAMILTON, 


there was no post office at Wigginsville, they must 
find for the defendant, unless they believed, he had 
actually received notice.” 

The drawer of the bill had designated his place 
of residence, as Wigginsville. It was in his power 
to have given it a more particular description: his 
failing to do so, in all probability, misled the plain- 
tiffs. ‘They may well have inferred from the des- 
cription given, that the place was of sufficient noto- 
riety, to dispense with any other. 

if the makers place of residence was not known 
to the holder, and he could not ascertain it, by using 
reasonable diligence, it would relieve him from the 
necessity of giving notice.* | We are, therefore, of+ 1 Johns. 
the opinion, that the notice was sufficient, unless i 
knowledge had been brought home to the holder of 
the bill, that there was no post office at Wigginsville, 
or that the maker resided at or neara post office. If 
advised of such facts, it would have been incumbent 
on the plaintiffs to give such direction to the notice 
as would have ensured the greatest certainty of its 
reaching the maker. ‘The judgment must therefore 
be reversed and the cause remanded. 


Taytor, J., not sitting. 
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WIGGINS Us. PERRYMAN. 


1. Where a plaintiff, in a suit before a magistrate, appeals to a 
Circuit Court, he can not, at the first term, take judgment by 
default, against the defendant, without notice of the ap- 
peal. 


Perryman, the defendant in error, procured the is- 
suance of a warrant, from a magistrate of Conecuh 
County, against Margaret Wiggins, for the sum of 
twenty-five dollars, due upon a promissory note.— 
The magistrate, after a hearing of the cause, ren- 
dered judgment in favor of the defendant; and the 
plaintiff appealed to the Circuit Court. 

At March Term, 1532, it being the return term 
of the appeal, a formal judgment, by default, was 
rendered against the defendant. It did not appear, 
however, that notice of the appeal, had been served 

-on the defendant. 


Parsons & Cooper, for the plaintiff in error. 
Gordon & Goldthwaite, contra. 


Lipscoms, C. J.—This cause originated before a 
justice of the peace, in the County of Conecuh. 

Samuel Perryman sued Margaret Wiggins ; judg- 
ment was given for the defendant ; the plaintiff ap- 
pealed, and, at the first term of the Circuit Court re- 
covered judgment by default against the defendant, for 
twenty-seven dollars and forty cents, his debt and in- 
terest. 
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WIGGINS U8, PERRYMAN, 


It does not appear, that the defendant ever had 
notice of the pendency of the appeal. 

No default could legally be taken against the de- 
fendant, at the first term of the Court, after appeal 
taken, unless she had notice of the pendency of such 
appeal. 

The judgment must, therefore, be reversed, and 
the cause remanded. 
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BROOKS and BROWN Us. MALTBIE. 


1. Where a declaration is filed against two defendants, only one 
of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term, down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated. 

2. In cases, where judgment and verdict are rendered against 
two defendants, (only one having appeared and plead to the 
action,) it is not error, to have omitted the entry of judgment 
by default, against that defendant not appearing and plead- 
ing. 

3. Under a plea to an action, upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that, at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on. 


James R. Maltbie declared, in the action of as- 
sumpsit, in Jefferson Circuit Court, against the plain- 
tiffs in error, upon a promissory note, executed by 
them, (jointly and severally,) to the plaintiff. 

The writ was executed upon both of the defen- 
dants. But Brooks neither appeared, nor plead to 
the action. The defendant, Brown, plead: first— 
non-assumpsit ; secondly——a special plea, averring, 
that he subscribed the note, sued on, only as the 
surety of Brooks, without any consideration, what- 
ever ; that, some time after the execution of said note, 
to, wit, on the 20th day of February, A. D. 1826, the 
said Maltbie agreed with said defendaat, Brown, that 
if the latter would execute a deed of trust of certain 
real estate, situate in the town of Elyton, in the said 
County of Jefferson, the said deed should be held to 
operate as a discharge of the said promissory note, 
and of the responsibility of the defendant thereon: 











one 
itiu- 
n of 
n be 


inst 

the 
nent 
ead- 


the 
rust 
ad- 
d, it 
the 


as- 
11n- 


by 


en- 
| to 


ng, 
the 
at- 
yte, 
the 
lat 
ain 
rid 
to 
te, 





+f 


JUNE TERM, 41838: 


BROOKS and BROWN US. MALTBIE. 








and, the defendant averred, that in pursuance of this 
agreement, he did, on the 20th day of February, 
1826, execute his certain deed of trust of the estate 
in question. to oue ‘Thompson, as trustee, for the be- 
nefit of said plaintiff, to secure him, in the payment 
of the said sum of money, specified in the said pro- 
missory note: aad, all of which, the said defendant 
averred, would more fully appear, by referrence to 
the said deed, of record. That subsequently, the 
said estate, so conveyed, as aforesaid, was sold, by 
the said trustee, and the entire proceeds appropriated 
for the benetit of the plaintiff. And the defendant 
further averred, that the said lot of land, so convey- 
ed, as aforesaid, was worth, at the time conveyed, a 
much larger amount of money, than the whole a- 
mount of the said promissory note, and all interest 
due thereon. 

To this plea, the plaintiff filed a replication, in 
short, denying the facts averred, and taking issue to 
the country ; and a jury came, who rendered a ver- 
dict in favor of the plaintiff, for the amount due on 
the note. 

In the progress of the trial, a bill of exceptions 
was taken, by which it appeared, that Brown, the 
defendant, in support of his special plea, offered evi- 
dence, to establish the facts, that he was the surety 
of his co-defendant, and had signed the note, as such; 
and that the agreement to execute the deed of trust, 
in discharge of the note, as averred in his plea, was 
made, between himself and the defendant. He 
then produced the deed, executed in pursuance of 

oreement, which specitied—that whereas, said 
Brown, being justly indebted to said Maltbie, in the 
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the amount of the before mentioned promissory note; 
which debt the said Brown wa: desirous of securing 
to the said Maltbie—and have paid according to the 
legal effect thereof: therefore, it witnessed, that, in 
consideration of the premises, and also, in further 


: onulic D aeeiae. ot = - id Brow ° 
consideration of one ci he, the said Brown, gave, 


granted, bargained and sold, aliened, enfecfied, releas- 
pa and confirmed, unio the said Tho mpson, his heirs 


and assigns, forever, certain lands, lying, situate, and 


being in the town of Elyion, in the County of Jef- 
ferson : to have and to hold, to the said Thon pson, 


upon the express trust and condition, that the said 
Brown should remain in possession of the said lands, 


until default, shouid be made in the payment of the 
said promissory note : and, in default of the payment, 


7 


then the said trustee should sell the seid laads, and 
apply the proceeds thereof, to the discharge of 
amount of the promissory note aforesaid. 

In reference to this deed, the Court was re- 
quested to exclude the parol evidence, offered by the 
defendant, of the agreement under which it was exe- 
cuted; on the ground, that such testimony was in- 
consistent with the terms of the deed : and the Court 
did exclude it; because, as was expressed, the proof 
offered, tended to prove a verbal ccntract, made si- 
multaneously with the execution of the deed: and 
because it controlled the leg: Ll effect of the deed, 
which was only, by its terms, intended to secure a 
debt, to the value of the property conveyed. 

The defendant, therefore, took a writ of error, end 
removed the cause into this Court. 


Ellis, for the plaintiffs in error, contended— 
First—That there was error, in the Court below 
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enderin ya ] int lude@ ent avainst oth defendants. 
Brown, one of the defendants, plead separately ; and 
the onty issue was upon the two } leas of that defen- 


dant. <A verdict w enerally, however, rendered 
against both defend , which was error.—17 John. 
R. 270; 1 Stewar - 1 Danlap’s P. 570. 

The record shows no appearance, by Brooks.— 
Brooks had a right to admit a eause of action, with- 
out incurring costs; and surely Brown had the same 
rig! rejudice from 
the course of 

Secondly— There rror, in rejecting the parol 
proof of the contract, under which the deed had 
been executed. Even if the plea were insufficient 
and defective, as a bar, yet, the truth of it, only, was 
before the jury. ut, it was not a verbal contract, 
made simulta ly h the deed: the deed was 
made 272 ¢. f) /acreement. Here its 
intent was to secure tl bt: and the effect of the 
evidence, would hay 1 to show, that the debt 
had not only | secured, but paid. The plea al- 
leges, that the property conveyed by the deed, was 
sold by the trustee; and the question, whether the 
property so conveyed and sold, was to secure the 
payment of the net nd discharge the responsibili- 
ty of Brown, was « for the jury.—3 Stark. Ev. 
1047-8, 1054, note 1; Chitty on Con. 26. The 


deed was a n mation of the contract.—12 


ot te 9 gary , + ly t anv 
1, lO a 1@0 al , rout any | 
. . ’ . 


S 
1 ‘3 
it 
i 


East. 578; 15 Mass. R. 85. 
Vhether the contract be collateral, or not, is to be 
determined by the jury.----9 Johns. R. 309. 
Peck, contra. ---- Upon the first point----the infer- 
ence from the record is, that Brooks did appear.— 
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The record recites, that the “ parties came by their 
attornies.”---Castleberry vs. Pearce, = Stewart & Por- 
ter, 141. 

Secondly.---The effect of the parol proof, was in 
contradiction of the deed. The deed does not show 
that it was to operate in discharge of the note; but 
to secure its payment; yet, the evidence is to show, 
that a verbal contract existed, by which the deed 
was to discharge Brown’s responsibility, in respect 
to the note. ‘To show, not what the deed purports, 
but what it does not purport. ‘That it was not, as 
its terms declare, to secure the payment cf the note, 
but to discharge the note. ‘The deed expresses itself 
thus—If the note be paid, the deed is void; but there is 
no term, by which it can be inferred, that the deed 
was to operate asa discharge of the pote. ‘The evi- 
dence was, therefore, improper.—-17 Mass. it. 571; 1 
Johns. R. 476; 2 Caine’s R. 160; 1 Taunt. 115; 1 
Caine’s R. 358, note; Ala. R. 251, 270; 1 Stewart, 
A425. 


Taytor, J.—At March term 1829, of the Circuit 
Court of Jefferson county, the declaration was filed 
in assumpsit, upon a promissory note; at the same 
term, Brown, one of the defendants, filed two pleas, 
first, the general issue: his second plea was as fol- 
lows, viz—‘“ and for further plea in this behalf, the 
said defendant saith, actio non, &c. because he says 
that he, the said defendant, subscribed said promis- 
sory note above stated and set forth in said plaintiff’s 
declaration, only as the security of the said Jacob 
W. Brooks, his co defendant, without any conside- 
ration whatever moving from the said plaintiff, to 
this defendant. That some time after the execu- 
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BROOKS and BROWN US. MALTBIE. 


tion of said promissory note, as aforesaid, that is to 
say, on the 20th cay of February, 1826, in the 
county aforesaid, tie said pleintiff agreed with said 


defendant, that if he, said defeadanat, would execute 
a deed in trust fer the benefit of said plaintiff, upon 
certain real estate in the town of Elyton, the same 
should operate as a full discharge to him, said de- 
fendant, on account of said prot nissory note; and 
the said defendant farther averring, saith, in pursu- 
ance of said agreement so made, as nil he, the 
said defendant, cid, on the 20th day of February 
aforesaid, at &e., aforesaid, execute his certain deed 
in trust to one James ‘Thompson, as trustee, for the 


i 
benefit of said plaintiff, to secure to said plaintiff 
the payment of one thousand four hundred and for- 


ty-four dollars and seventy cents, the amount of said 
promissory note; all of which will fully appear by 
reference to said deed, now remaining of record, in 
the Clerk’s office of the county Court for Jefferson 
county; by which said deed, (and in pursuance of 
said agreement so made as aforesaid) he, said defend- 
ant, did convey, as aforesaid, a certain lot of ground 
situate in the town of Klyton, and known in the 
general plan of said town by its number —; upon 
which said lot, is situate a lar » tenement of wood, 
usually occupied as a tavern, which said lot was af- 
terwards, to wit, on the Ist Monday in July, 1828, 
sold at public auction by said trustee, in virtue of 
said deed, and the whole proceeds of said sale ap- 
plied to the use and benefit of said plaintiff; and 
the said defendant avers, that said lot of land so con- 
veyed, &c., was at the time of said conveyance worth 
a much larger sum of money than the whole amount 
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BROOKS and BROWN vs. MALTBIE. 


of said prom! 
est due there 

An issue was fo1 i upon oct the pleas; after 
which is the following entry“ and this cause being 
continued from term to term until the term first afore- 
said,” (April term 1831) “ca I itl , by their 
attorneys, and thereupon came a jury of good and 
lawful men, who being electec, tried, and sw 
truth to speak unon the Issue non their oaths 


rn the 


do say, we the jury find for the plaintiff and assess 
his damages, by 1 n cf the premises, to sixteen 
hundred and fifty-nine collars. Therefore it is con- 
sidered by the Court, that the said plaintiff recover 


ee La dctemaannmica 4 . ' r aoe w_ heme 
against th Fenda) | ‘ E 4 n hundred 


and fifty-ni 1e lar y aior rd | t| jury 
in their verdict, in r and form aforesaid as- 
sessed, besides |: ; 

No jadg t, by default, 1 rencered acainst the 
defendant, Brooks; ner was there eny proceedings 
against him individ 

The first objection taken by the plaintiffs in error, 
is, that the suit was discontint as to Brooks, whie 
worked a discontinuance of the action; or, if this 
were not the case, that there was error in not render- 
ing a judement by default, : Brooks 

It is useless to enter uv a min investigation 
of the common law, | the d ine of discontin- 
vances: with us it i In, that no suit can be dis- 


continued, while some step is taken acainst each of 
the defendants, at every term. Much of the prac- 


j2 ? t 


tice of the Courts of Kings Bench or of the com- 
mon pleas, has never been introduced into our Courts: 
we know nothing of special imparlances, and many 


other formalities of those Courts; but the practice 
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described in the second plea, that it was agreed, be- 
fore the execution of the deed, that upon its execu- 
tion, Brown should be dischareed from all further 
liability on account of the note upon which he is 
sued in this action. This evidence was rejected by 
the Court, on the ground, thet it contradicted the deed. 

It is insisted by the counsel for the plaintiffs in 
error, that the agreement to discharge Brown, was 
entirely distinct and independent of the one com- 
prised in the deed, and that the parol evidence would 
only have been concurrent with, and not in opposi- 
tion to the deed. 

I can not perceive in what way the parol agree- 
ment to discharge Brown, can be considered inde- 
pendent of tlie contract embraced by the deed. Ac- 
cording to the testimony which was offered and re- 
jected, the execution of the deed was the only con- 
sideration for the agreement to discharge Brown.— 
A naked agreement, without consideration, is not ob- 
ligatory. ‘Therefore, had it been proved, that Malt- 
bie agreed to discharge Brown without any equiva- 
lent, this would have been a nudum pactum, which 
could not have been enforced ; and, its being sealed, 
would, under our statute, make no difference. The 
discharge of Brown, then, was not an independent 
agreement, but a part of the consideration for the ex- 
ecution of the deed. 

The question, therefore, arises, could this conside- 
ration, which was not expressed in the deed, be prov- 
ed by parol ? 

The only consideration stated in the deed, is that 
of securing the debt specified in the note sued on; 
and the receipt of one dollar, from the trustee. 

On a slight examination, there appears to be some 
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couthict in the authorities, wath re Sy} Ci io tue admls- 
sibility of provi ol any other consideration, than the 


: } | Soe eee ier 
one stated in the deed, unless the justrurent does 


not specify any cousideration, or that it was executed 
for other considerations, besides those specified in it, 
though probably a minute tivestigation will show, 
that no such discrepancy exists. 
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case of Duval vs. Bibb 2 and it is an universal rule, 
that if a deed be assailed as fraudulent, the reat ecou- 
sideration may be proved by parol, 10 show that it 
was fair and dona fide, or the reverse;® or when the 
interest of persons not parties por privies to the in. 
strumen!, Is juvolved, they are in no way bound by 
the stipulations or considerations expressed ia the 
deed. It is a general principle, however, that the 
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alone mentioned in the deed, no proof can be given 


of any other, for this would be contrary to the deed; 
for where the deed says it is in considera! f such 
a particular thing, it imports the whole consideration 
and negatives any other.” ‘This rale prevails uni- 
22d Term . , . Diten ais . ? 
Rep. 366. Versally, in England—see S¢ration vs. h 


*3d Term The case of The King vs. Scammonden., \ias been 
Rep- 07. cited by the counsel for the plaiutiffs in error, to show 
the contrary ; but it has not that effeet, because, al- 
though parol evidence was admitted to prove that a 
greater consideration passed than the one expressed 
in the deed, it was not done by one of the parties; 
the contest there being with regard to the settlement 
of a pauper. 
In New York the same principle obtains—see 
Rep 139. Shermerhorn vs. Vanderheyden :* avd, it is believed, 
in all the States. 
pod oo The case of Brigham vs. Rogers ¢ is in point, and 
proves the prevalence of the rule in that State. — In 
that case, the defendant had demised to the plaintiff. 
a certain tenement in Boston, by lease uncer seal 
the term of three years, and for a certain reat re- 
served. 
The plaintiff offered to show, 
that before the lease was executed, | 
being about to repair the said te: 
plaintiff thinking of hiring the samy 1 sugges: 
tion that the water was of a bad quality, and defi. 
cient in quantity for the uses of a stable, as w! 
the tenement was intended to be occupied: the 
fendant declared, that he expected to finish the re 
pairs by the Ist of January thereafter, that he 
would repair the pump, and that the water would be 
good, and that there would be enough of it 
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Che plaintiff offered further to prove, that after- 
wards, at the time of executing the lease, he being 
still apprehensive that the water would not answer 
is purpose, stated this to the defendant; who said, 
ihat the water would be good, and that there would 
be enough of it, and if not he would make it so. 
he plaintiff stated further, that he should prove, 
that although the pump was put in repair, before he 
iook possession, there was a great deficiency of wa- 
ter, and that it was not good; so that he had been 
to great trouble aiid expense in bringing water 
vell in other premises, for the use of the 
vich had been put up at his stable; and that 
of this difficulty his custom and business 


red. 
uit was directed, and a motion to set it 
asice wos overruled by the Supreme Court of the 


Staic 

Puinam, Justice, wao delivered the opinion of the 
Court, said—“ if the contract, which the plaintiff pro- 
poses to prove, is altogether independent and collat- 
eral to the lease which the parties have made and 
sealed; the testimony ought to have been received: 
on thie other hand, if it can not stand alone, but is to 
be considered as a part of the bargain, which the 
parties reduced to writing, the nonsuit ought to stand. 

«Tt is not very easy to determine, whether the cases 
of this kind come within the rule, or the exception 
to the rule, as now stated. But when that is ascer- 
tained, the result to be deduced is clear. In the 
case before us, there is no ambiguity in the writing, 
and no suggestion of frand. It seems to us, that we 
might as well, permit the tenant to prove that the 
landlord was to build another stable, or make any 


107 








21 Johns. 


Rep. 467. 


CASES DETERMINED 


—_— $$ er 





BROOKs and BROWN ts. MALTBIE. 


other additions to the detmised premises; as to per- 
mit this supposed personal agreement to be enforced, 
If we shonld come to'that result, it would seem to 
be but a fair and an equivalent counterpart to the 
rele, to permit the landlord to prove that the tenant 

s to make payments, or perform services, in add: 
ion io the stipulated reut; and thus it would hap. 
pen, that a written contract would afford no security 
or certainty.” 

In Bayard vs. Malcolm," Chief Justice Kent said, 
“the contract being reduced to writing, excluded all 
anterior verbal negotiations and promises, as being 
resolved into the writing; which is the consumma- 
tion and the only evidence of the agreement of the 
parties.” 

Let these doctrines be applied to the case at bar. 
If “all anterior negotiations and promises’ are ex- 
cluded, is not the * promise” or agreement, that 
Brown should be discharged from further liability on 
the note, necessarily excluded?) And suppose we 
permit proof to be made of this fact, what ts to pre- 
veut Malthie from introducing evidence, provided he 
could do so, that there were other debts intended to 
be secured by the deed, in addition to the one ex- 
pressed on the face of it; and thus entitling himself 
to the whole anount the property might sell for, 
althongh double that of the debt specified in the 
deed. 

Such a constraction would effectually destroy the 
superiority of written, over parol testimony, and place 
them on a perfect equality. The frail memory of 
man wonld be resorted to, to add to, or vary the 
most solemn obligations or covenants, and that most 


salutary rule of evidence which deterutnes the con- 
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ist Among Us 

Parol evidence tias | to prove 
asubsequeatl aeration ol a written upreement— 
But this does not cor iiiet tia Ut loregvolue role— 
The contract ds adia 1 tO Ta Sicli as is eXx- 
pressed In the writing, but the v orn 
stitution of another, in part or Viole. Plsis” rs 
nothing more than oral 7 rinal 
contract has been discharged , re be 
rightfully rejected, tha or other 
performan ‘eof the : itecetpts fiave 
been exempted from 1 opera of the general 
rule, and they are | d to be open to explanation. 

It has also beei t)¢ oA it the tudeorser ot a note, 
indorsed in blank in anaction by the rmdorsee, against 
him. could prove ? : see TeceLrved 
the note, under an 3 ; t. thi is | not he 
responsible to i! r See | vs. dl) Field 
vs. Nackherson°—' Vs 


so lan action of, le assivgueey, 2oalnst the asses 


or Of a sealed note, t “eC COV Dace ht ; HS] lerntion 4 


paid on the assigntient, parol evidence was held ad- 


missible op the part of the defeudant. to prove, that 
at the time of assiguin yr the nate, the } antil aareed 
fo put it immediately in suit, and to take it at his 
own risk. See WVeheln vs. Barnet(— Storer vs. Lo- 


gan.° 


It Is prova se, Nowever,. touat the Irt would ‘not 


give such Jatitude to indorsers—as it lias already de- 


cided, in the case of Somerville vs. Slephens,® that af. , 


*NotTE.—-] \\ - « , t CY ithe Circuit 
Court tw . ; ! 

of non-payment given to ihe indor : der this contract, one vear after the 
note matured. ‘The judgment was reversed in this court . 
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ter an assignment of a note, from A to B, which was 
filled up in the useal way, at the time it was made, 
oral evidenee could not be received, to prove, that 
it was agreed between the parties, when the ind orse- 
ment was made, that the indorsee should not de- 
mand payment of the maker, for one year after the 
maturity of the note. 

The deed of trust, in this case, however, so far 
from coming within any of the foregoing exceptions, 
is one of those instruments, which are always exe- 
cuted with the utmost solemuity, and is completely 
embraced by the rule. 

The judgment, therefore, should be affirmed. 


Sarro.p, J.— The action was assumpsit, brought 
in the Cireuit Court of Jefferson County, on a_pro- 
missory note, for one thousand four hundred and 
forty four dollars and seveuty cents, due the first of 
November, 1824, signed by the present plaintiffs, J. 
W. Brooks and John Brown, who were defendants be- 
low, where Maltbie, as payee, was plaintiff. To the 
declaration, Brooks filed uo plea, nor made any de- 
fence. Brown filed two pleas: first, the general is- 
sue; second, a special plea, averring, he signed the 
note merely as security, without any consideration, as 
to him ; that, afterwards, on the 20th February, 18%6, 
an agreement was made by Maltbie, with him, that 
if he, (Brown,) would execute a deed of trust, upon 
certain real estate, in the town of [lvton, to secure 
the payment of the note, the same should operate 
as a full discharge to him. ‘That, pursuant to the 
agreement, he executed the deed, and refers to the 
same, as being on file, in the clerk's oilice, of the 
Jefferson County Court. That the real estate, so 
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conveyed, An” Mer vards, on the %6th July, 1828, 
sold, for the benefit of Maltbie; and that the !=nd. at 
the time of the couveyanee, was worth mo 1) 
the note, togerner wv ith the interest. 


To this plea, Malthe replied, denying the plea, 
with conclusion to the country — upon which issue 
was joined. ; 

Upon the trial before the jury, the defendant, 
Brown, proceeded with the proof of his special plea, 
shewing he was only the security of Brooks in the 
note: that the agreement, as averred, for the execu- 
tion of the deed of trust, was made, and he was to 
be no farther bound, after making the deed. He 
then produced the deed, duly executed, between said 
Brown, of the first part, J. Thompson of the second, 
and Maltbie, cf the third part. It recited, that Brown 
was indebted to Maltbie, in the aforesaid sum, speci- 
fed in the note; and, being desirous to secure the 
payment, “according to the legal effect of the same,” 
the indenture witnessed, “that, for and in considera- 
tion of the premises, and also, for the further consi- 
deration, to the snid Brown in band paid, by the said 
J. Thompson, of one dollar,” he, said Brown, execu- 
ted in due form, the deed, for the real estate, embra- 
cing several town !ots, to said J. Thompson, his heirs, 
&e. forever, with a general warranty of title. But 
which deed was declared to be upon trust, never the 
less. That Thompson, the trastee, should permit 
Brown to remain in quiet possession of the lots, and 
take the profits thereof, until default should be made, 
in the payment of ihe amount of the note and inte- 





rest, in whole, or in part, on the first day of —, 
1827; and then, on the further trust, that the trus- 


lee should, so soon as he might deem proper, or be 
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by the clerk : the course taken, was less usual and 
formal; but had no teudency to prejudice either de- 
fendant. Issues were to be tried against Brown the 


co-defendant, aud a computation, by jury, of the a- 


mount due. ‘The sum ‘ be recovered in the joint 
action of assumpsit, must have been the same, and 
joint, against both. 

rT oes 41 ‘ “ar > * 

The computation by the jury, was according to 
the course of the common law, and calculated to af- 


ford all the safety to the we ‘odant , Brooks, and cer- 
tulaty tuameount, that « 1 be expected: in any oth- 


rmyyy 


er way. ‘The usual differ rence in the oath to the ju- 
ry, for an assessinent of damages, ou default, and for 
the trial of issues, is more formal than substantial. 
In the latter case, it is generally necessary, besides 
trying the issue, that the jury also assess the da- 


mages, as ln the former. 


Bat, could the form of the oath be considered ma- 
terial, it may be presumed, (nothing appearing to the 


coutrary.) that the | sk were duly sworn, to try the 


issues as to oue defendant, and assess the damages, as 
tothe other. At any rate, the principle of decision 
on this point, recoguised by t his Court, in the case 


of Castlele TV VS. Pe mrce,* Is sufficiently broad, to 


sauction the eourse taken in this case. 


gally rejected ? 
If the contract established by the deed, and that 
attempted to be shewn by parol, are to be consider- 
ed in fact the same, and the two grades of evidence 
be found variant from each other, the latter was pro- 

perly rejected. 
The general rule is, that “where the terms of an 
4s &p. Ll: 


ee | 


*” Stewart 
d ae & Porter; 
2. Was the parol evidence of the agreement, le- 141 











114 CASES DETERMINED 


BROOKS and BROWN tS. MALTBIE. 








agreement are reduced to writing, the document, it- 
self, being constituted by the parties, as the true and 
proper expositor of their admissions and intentions, 
is the only instrument of evidence, in respect of that 
agreement, which the law will recognise, so long as 
— Seah exists, for the purposes of evidence.* See Pres- 
»2 Bl. Rep. 072 Vs. Merceau;® Pithins vs. Brainard.© 
~~ But, even where a record or deed exists, which is 
#1 conclusive upon the parties, it is uot always conclo- 
sive upon all ports. “The parties to a written a- 
greement are not, in general, precluded from proving 
facts, consistent with the aareeeen, although not ex- 
Ee ioe, Dressed 1 in the agreement.’ 

Again, it Is said, as between the parties toa deed, 
or those who claim in privity, evidence is admissible, 
to show the purpose and intention of executing the 
instrument, provided it be perfectly consistent with 
_ the legal operation of the instrument and not incon- 


Sete . Sistent With its express terms. 
§ Term — rae 
331 The case of Milbourn vs. Eivhart and others il- 


lustrates the principle. ‘The circumstances were, 
that a man, in contemplation of marriage, executed 
a bond to his intended wife, (the plaintiff) condition- 
ed fur the payment of money, by the heirs or execu- 
tors of the obligor, to the plaintiff, at the expiration 
of twelve calendar months after the death of the obli- 
gor. Toan action on the bond, against the heirs, at 
law, of the deceased husband, they pleaded the mar- 
riage, &c., and the ‘plaintiff replied, tle fact, that 
the bond was made, in contemplation of the mar- 
riage, and with intent, that, in case it should take 
place, and the plaintiff should survive her busband, 
she should have the benefit of the bond; and it was 
ruled, that these facts, though not expressed in wri- 
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ting, might weil be averred, being perfectly consis- 


tent with the bond. 

It is also held to be an established rule, that a par- 

ty may aver another consideration, which is consis- 

tent with the consideration expressed: yet, no aver- 

ment can be made, contrary to that which is eX press- 

ed in the deed. Whiere, however, adeed, after stat- 

ing a certain consideration, adds “and for other con- 
siderations,” parol evidence is admissible, to show 

yhat those other considerations were. enedict vs. 
Lynch. | + 

In the case.of Harvey vs. Alexandria,’ a bill had: IKand219 
been filed by Harvey, a judg nent creditor, to set a- 
side, as voluntary and fraudulent, a deed, executed 
by Alexandria, the debtor. The considerations ex- 
pressed, were “ natural love and affection,” and “one 
dollar.” It wos contended, against the validity of 
the deed, as against creditors, that proof of yaluable 
consideration was inadmissible, being inconsistent 
with the deed. 

The Virginia Court of Appeals remarked, in de- 
cision, * The real question is, whether a deed, pur- 
porting to be for love and affection, and for one dollar, 
and assailed, as being fraudulent as to creditors, can 





be supported by evidence, showing, that in addition 
to the one dollar expressed, full value was received 
by the grantor?” ‘That, “the question may be sim- 
plified, by supposing the deed to have been between 
d forthe same purposes ; and that 
the only consideration n expressed in the deed, was the 
sum of one dollar, paid by the grantee. It could 
hardly be doubted, that the evidnce would be admis- 
sible in that case. Indeed, the principle of the ob- 


the same partie s, an 


jection made, by the counsel for the complainant, 
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that the evidence would be inconsistent with the 
deed, does not apply to such a case.” 

Further, they say, “it is believed, 
the practice, at an early period, both in Hngland, and 


to have been 


the United States. “or deeds not to express the actu- 
al sum, but a ne: 'one only: and yet this Court 
has not seen a single case, ia which it lias been held 


incompetent to the party clatming under the deed, to 
aver and prove thesuim really given.” 

In the earlier case, in the same Court, of Epps et 
al. vs. Randolph," where a deed was expressed to 
have been made, for and in consideration of the graint- 
or’s natural love and affection for his son, and, for his 
advancement in life, which was impeached, as being 
voluntary and fraudulent, as to creditors: the q Nes- 
tion was, whether it was competent for the son to 
prove the true consideration to have been a Inarriage 
agreement, between the fathers of himself aud his 
lady ? 

The Court held, that though the deed did not ex- 
press the fact of its having been made in considera- 
tion of marriage, the party might aver and prove It, 
and be viewed asa purchaser, for a valuable corside- 
ration. 

In Duval vs. Bibb,’ it was also decided, that. in 
equity, either party to a deed, might aver and prove, 
avainst tie other, or against a purchaser with notice, 
the true consideration on which the deed was founded, 
though a different consideration be mentioned therein; 
but a bona fide purchaser, without notice of the true 
consideration, could not be alfee'ed thereby. 

Thus, it appears to have been the nuiforim practice, 
in the Virginia Chan ery, to admit parol evidence, fo 
add to, or vary, the consideration of deeds—especially 
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in questions of fraud, even to resist the presumption 
of it, 

Why the principle should be different on a mere 
question respecting the admissibility of deszulerest d 
evidence, is uot obvious; por do either of the cases 
expressly declare it to be so. In South Carolina the 
doctrine appears to have beea sostatued to about the 
same extent. [t bas there been ruled, that a differ- 
ent cousideration from that oe ¥ pressed ia the deed, 
cannot be shown tn a Court of dar. but that a less 
or grea‘er ¢ msidvervation of the sane character may de 
showu—Csarrel vs. Nflemwart [is this case it will be 
observed, that the ad litional eoustderation, 1 indeed 
the question imnast be viewed ti that tht, is of the 


! ' ‘ . | | | 
same character (valuableyoo that expressed in the deed. 


re believed 


4 


The principies of the foregoin 
to be those which are most current in Enoland and 
the United States; they are reconcileable with the 
general rule of evidence, which ascribes higher dig- 
nity and credit to written evideuce, particularly to 
deeds. than to parol evidence—on the ground that 
the character of the consideration, whether valuable 
or good, and not the amouwed of either. is of the es- 


! 


sence of the coutract Jat the case of The King vs. 


Laindon.o would appear to go eveu farther. “There 
the question as toa settlement, was, whether the par- 
ties Intended to contract as master and servant, or as 
master and apprentice 5 the written agreement Was 


D4 ' ) ! 
in these words—"“[, J M.. do hereby avree with J. 
C., to serve me three years, to learn the business of 


a carpenter; the first year to have one slilling and 


two pence per day, the second year, to have one shil- 
ling and six pence per day,” &c. Tn addition to this, 


J. C. was permitted to prove, at the trial, that at the 


21 MeCord 
514. 


63 ‘I. R.379 
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time of siguing tue agreement, ne agreed to give fg 
M. the sum of three mipeas, asa prensumM,; to reacp 
him the trade, and that he was net to be en ployed 
. P ¢} ee & 3 ae atl ’ . Ries : 
In any ower work. {be question, dois true, was not 


4 


. ' > | 4! . yet 4 
between the contrachhig parties But the Con rl oOo 


} 
l 

rs: | ee Ant ! TO ee 
King’s Bench held, that the evidence b Hho offered 


not to contradict a written agreement, but to ascer- 


- 


s14Easi544 tain an independent fact. if was adinissible.—/ See al- 


pt aaa R. vs. Shinfield*\—Clarkson vs. Hanway.\» The 
123. “principle has also been fully recognized, that it is 
competent for a party to show that a parol contract 
was made Indeper de itly > that it was wholly collat- 
eral to and distinct from a written one made at the 
same time. “Insuch cases” (says Starkie, 3 vol. 

‘] 


1049) “the parol evidenee is used not to vary the 


terms of the written Instrument, but to show eitber 


that it is @roneralive as an entire an 

agreement, or that it 
el Starkies (Q oy Tes ek ace De se dhaine a sunsdt desl a ee 
C.C.267; (ee also Jeffery Vs he aifon,e and J mins Ne ve. "9 €€( 
2Eng.Com = [t remains to apply more particularly the forego- 
Law Rep’s . : - 5 a ‘ . ‘ 
353. Ing principies of law to the ease uuder consideration 
4} 9 Johns. 
Rep. 310. 
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iependent 
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rad AiG TFFeleVant.— 


is colla 


Then what was the object of the parol evidence of- 
fered and rejected; what ag 
the deed did it contradict or vary?) Tt did not deny 
that the prior debt, for which the note bad beea given, 


feement or expression in 


: “ ! } — . Py : se : 
was the consideration, vor did it coutain any promise 
ld sell for 


ha adv 


to pay the balance, if the property sho 
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of the deed, it was a conveyance of the 
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ots to the 
trustee, to secure to Maltbie the amount of the debt, 
or so much thereof as 1] 

value to pay. It recoguized 


less. According to the literal terms and legal effeet 
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before tie by ap fied for the payment, the deed 
should be votd, oftierwise in orce, and the lots should 
be seld by the trustee, and the proceeds, or if more 
than the debt, the amount thereof, should be applied 


li satisiaetion Of the sare, and the eCXCeSS paid over 


to Brown. Nota word is OX Pre ssed respecting the 
balanee of the debt.oan meoevent of a sale for less 
Thiam the aurousgst. Pie deed cottatis no covenant 


lo pay one cent ia chin Oiier way beyoud the pro- 
ceeds ob the lots Henee there could have been no 
Incousistency between the deed and any parol agree- 
nent respecting auy coutingent dba/ance. Had the 
debt been but then created and tothe same amount, 


‘ 


and vo other security been taken for it, or other conu- 


tract, lhe proceeds of lhe I Is would have been all 


that could have been recovered on the contract in 
any way. Chancery would have been Incompetent 


to decree pavinernt Oi The Dbaiahnee, Hot could aaiVY ac- 
tion at law have been mustumed for it, because there 
Was no covenant oragreement to pay iowa any other 


way, or in any otter event than that the property 


should sell for toe mmomats oa dothe otrisstou to pro- 
vide auv other remedy, would have implied aby ute 


derstandiug that there should be uo other. The 
doctrine is considered equally applicable to mortga- 
ges and deeds of trust.—See Dink/iw ys. Van Buren 
and others * Perry vs Barker 2” Dashivood vs. Blth- 
way; Driommonds adavr. vs. Richards 4 

‘The execution of the uote in TS.4, by Brooks and 


Brown, and of the deed of trast by the latter, aloue, 


in IS26, were separate and cdistiect contracts, The’, 


' "ng { 
fatter did Ol Gisgiailey i} OAs Tom makina, at 


* See iluut vs. Lewiu and Wyser, in this volume. 
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the same or any other time, auy conditional or col- 
lateral agreement, in writing or by parol, respecting 
any contingent or certala balance of the debt, and 
from the uateure of the transaction it is evident there 
must have been some such. 

Without some other agreement, what could have 
been Brown's motive, for binding bimself more strong- 
ly and pledging bis property fer payment of a secu 
rily cebi? Unless there was some relaxation of lis 
former responsibility. dois unreasonable to presaine 
he would fiave given the additonal security—even the 
deed of trust, we Hal aprp into Want an adequate con- 
sideration, to sustain it; as Brown's person and other 
property would have veea ta uo less peril from the 
debt, than before. jie conld derive no advantage, 
nor would Moaltoie sustata any loss or In] ry, OF be 
bonad to subi:nit to any delay. ia the collection of lis 
debt. in cousideration of tis better security 

[f it be presiared that longer forbearanee on the 


debt, was the tuducement, or part cousideration for 


the deed, no evidence of such agreement appears la 


the deed. Vdinittineg that the note was due before 
the execution of the deed. and that tue latter itpie 
porated a siuth dated hay. for oayrent aoder tt. by sale 
oft bhie praperty 5 \ + FF tiefe Wits tee caniract tothe 


' oo. : } ; \ }a4 
peared Vitcate appears Trou tine ae@tecd, Malibie 


relarnged dis remedy ou the note, and was at liberty 


maasitas 
to liarrass Browu, ta tus person and other properly, 
wioany tine—as though tie decd bad wot been given. 

Lt there Was, bb lac bopper Y rmoreement, On sufi- 
Cleat Coustderatioi, subscqieil lo the note. for long- 
er forbearance pou i, suck contract, according to a 
decision of this Court, would have been binding on 


the creditor.—See Ferguson vs. Hill. 
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Then if a parol agreement for forbearance on the 
note at the time of executing the deed, or at any 
other time would bave been valid, there is conceived 
to be neither law, justice or reason, why a similar 
agreement, to remit the contingeut balance of the 
debt, should not be equally operative. 

Suppose, instead of the trust conveyance, an ab- 
solute deed, for the same premises had been execu- 
ted by Brown, to Maltbie, for and in consideration -of 
the debt; or that a bill of sale, in the ordinary form, 
had been made between the same parties, for pro- 
perty of half, or less than half the value of the debt, 
expressing the consideration to be this entiredebt, or 
any part of it—then, that the conveyance, in either 
case, should have been delivered under a parol agree- 
meut, expressed between the parties at the time, that 
the same should constitute a full satisfaction from 
Brown, and entitle him to an entire discharge from 
the debt; would not such parol evidence, in connec- 
tion with the deed, be admissible against the note? 
I hold that a contract of either kind, would be no 
less operative than paymentin any other property— 
say in a carriage and horses, of half the value, but 
which were delivered aud received, under a parol 
agreement, that they should be in full satisfaction : 
and if, in this latter case, an ordinary bill of sale 
should be given, regardless of the amount expressed, 


‘as the consideration, the effect would be the same. 


The former decision of this Court, which is said 
to have influenced the Circuit Court decision, in this 
case, and which is now relied on, by the counsel for 
the defendant in error, involved circumstances dis+ 
tinguishable from this. That was the case of Som- 
merville vs. Stevenson. There the question was, 

4s. & p. 16 
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whether an indorsement on a note, could be directly 
controlled and varied in its legal effect, by evidence 
of a parol agreement to the contrary, expressed at 
the same time it was made? ‘That parol contract or 
understanding, could not have been sustained, with- 
out contradicting the indorsement, and varying the 
liability of the indorser, from that which arose from 
the higher evidence, thereby destroying the effect of 
the writing. 

The parol agreement here insisted on, is not in- 
consistent with the original existence of the debt, as 
expressed in the note ; nor is it inconsistent with any 
covenant, clause, or expression, coutaiued in the deed 
of trust: it denies to the creditor, no right, which he 
has, or can claim, under the deed—it says. take the 
full benefit thereof—the whole proceeds of the deed- 
ed property. But an event has occurred, for which 
no provision was made in the deed, concerning which 
it is perfectly silent: the property has sold for Jess 
than the original debt. A sale of the property was 
authorised by the deed, for the manifold purpose of 
paying to Maltbie the value thereof, or the amount 
of the debt; aud in the event of an excess of pro- 
ceeds, to cause so much to be refunded to the erant- 
or; but it does not say, that any deficiency should 
be supplied. Nor is ita legal implication. It there 
was no contract to the contrary, the balance would 
have been recoverable on the note. But Brown of- 
fered proof, that as an inducement to his execution 
of the deed, and, in consideration of his doing so, it 
was contracted and agreed between the parties, that 
the execution thereof should operate as a full dis- 
charge to him, from the debt previously existing. 
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tly To the benefit of this proof, I think he was legal- 
emai ly entitled; and that, in the rejection of it, the Cir- 
| at eit Court erred—for which the judgment ought to 
ct or be reversed, and the cause remanded. 
vith- 
r the 
from 
ct of 
t in- 
t. as MORRIS vs. Low and ROGERS. 
? 
any ;, 
dood i. It seems, that a mother has no power, as the natural guardi- 
an, to make a binding contract with a third person, for the ser- 
: s 5 ; : ee P ? 
h he vice of her danghter, until she arrives of age. 
; 2. But it isclear, that no such contract is obligatory, if by pa- 
> the i) 7) YP 
rol. 
leed- | 
ie ‘ ‘ ° ; 
| we In this case an action of trespass vi ef armis, was 
‘ei instituted by the plaintiff in error, in Lauderdale Cir- 
win cuit Court. The declaration charged the defendants 
Ww as : : it ; 
af with having taken outof the possession of the plain- 
se , : . 
, tiff, by violence, a servant girl, who had been ap- 
ou é ss 
= prentived to him. The proof offered was, that the 
ere mother of the child had entered into a parol contract 
rante- 5 Fa be eae , ‘ 
e with the plaintiff, by which the child was to serve 
ould Si ° ; ; . 
| on the plaintiff for a certain time. The Court in ref- 
pe . . 
- erence to the proposed evidence of this contract, 
‘ou : ar 
‘ charged the jury, that a binding should have been 
sta by indenture ; and that the contract being by parol, 
wines was not obligatory. The jury found a verdict for 
pr 1t | the defendants, and the plaintiff having excepted, 
hat | took a writ of error. 
dis- 
ea . . . 
5° Taytor, J.—The only point to be considered in 


this case, is, whether the mother, as a natural guar- 
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dian to the daughter, can bind her during her mi- 
nority, to a third person, by parol. 

Were it necessary to decide upon the power of 
the mother to make with a third person a binding 
contract, for the services of the daughter, until the 
latter became of age, we should, under present im- 
pressions, decide that the mother has no 


power, as 


sReeves L, natural guardian, tus to dispose of berel | 8 


Rep 320. 


But, admitting she possesses | 
of opinion, the coutract miust be by ci 


biSalk.6% made by parol, is not obligatory > 
rm ¢ A ~ 


117. 


The judgment must be affirmed. 
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HEMPHILL et al. vs. COATS. 


1. The statute requiring that appeals from Magistrate’s Courts 
shall be tried according to their equity and justice, does not 
em race cases, where inferior officers entirely disregard the 
general course of law; or assume authority not delegated fo 
them, as such, 

2. So this statute does net include proccedings before a justice, 
for the taking, by a muller, of unlawful toll, where there is 
substantial irregularities in the whole case. 


ws) 


In cases before a magistrate against a miller, for taking un- 
lawful toll_—the facts.that the warrant is issued by one jus- 
tice—indorsed by a second, in an adjoining county, and there 
served—and the trial had before a third person in the county 
from whence issued; will be considered sufficient irregularity 
to quash the proceedings. 


On the 6th day of September, 1831, complaint 
was made by Damel Coats, before F. Sealy, a jus- 
tice of the peace of Tuskaloosa county, that James 
C. Hemphill and Alexander HemplIntl, being millers, 
in violation of the statute in such case made and 
provided, kept at their mill, a toll dish which meas- 
ured more than one eighth part of a bushel; and 
that they were in the habit of causing the grain 
ground at the aforesaid mill, to be measured by the 
said toll dish. F. Sealy, Esq., the justice, upon this 
complaint, issued a warrant, directed to any consta- 
ble in Tuskaloosa or Greene county, requiring the 
said Hemphills to be brought before him, to answer 
thecharge. The record then showed a paper under 
the hand and seal of J. P. Archibald, dated Greene 
county, stating that inasmuch as proof had been 
made before him, a justice of that county, that F. 
Sealy, one of the justices of ‘Tuskaloosa county, had 
issued the said warrant; therefore he commanded 
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Moses Franklin, to execute it upon the said defend- 
auts, commanding them to be aud appear before the 
said Sealy, at his house, to answer the said complaint, 

The warrant having been executed, the defendants 
appeared, and one James Robertson, Esq., a justice 
of the peace, presiding, a judgment for the penalty 
of ten dollars, was rendered against the defendants. 

The defendants having appealed tothe county 
Court of Tuskaloosa, that Court overruled a motion 
to quash, and gave judgment against the defendants, 


Stewart, for plaintiff in error— Shortridge, contra. 


Sarrotp, J.—Complaint having been made by 
Coats, the defendant in error, to F. Sealy, a justice 
of the peace of ‘Tuskaloosa county, that James C. 
and Alexander Hemplill, bad violated the statute 
provided for the government of mills and millers, 
said justice issued his warrant, directed to any con- 
stable in Tuskaloosa or Greene county, commanding 
the officer to bring the persons complained of before 
him, “to auswer the premises.” No time was ex- 
pressed for the return of the process. Two days 
thereafter, this process appears to have been indorsed 
by a justice of the peace of Greene county, author- 
ising and requiring one Moses Franklin to summons 
the persons complained of, toappear before the jus- 
tice who had issued the warrant, at his louse, in 
Tuskaloosa county, to answer the complaint, on a 
day therein mentioned; and which appears to have 
been executed accordingly. The defendants appear- 
ed in the county of Tuskaloosa, before J: Robertson, 
a justice, who appears to have bad no previous agen- 
cy in the matter, when as stated in the return, on 
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full bearing of the complaint, jadgment was reudered 
by Robertson in favor of Coats, for ten dollars, the 
amount of the penalty” prescribed by the statute. 
From this judgment the defendants prayed and ob- 
talued an appeal to the next term of the county 
Cecurt. In the county Court, atthe first term there- 
of, the parties appearing by their attorneys, the de- 
fendants moved to quash the proceedings of the jus- 
tice; and the plaintiff moved to dismiss the appeal. 
The former motion was overruled, and the latter sus- 
tained ; and judgment given against the appellants, 
for the costs. 

The dismissal of the appeal is the cause assigned 
for error. 

It is true, ascontended by the plaintiffs in error, 
that the warrant appears to have been intended rather 
in the nature of a criminal than civil process. — It 
does not express the claim of any penalty, nor in 
whose favor demanded, far.her than the showing, that 
Coats made the complaint, and the requisition on the 
defendants, to answer the premises. “The omission 
to fix the day for the return of the process, and the 
direction of it, together with the indorsemeut by a 
magtstrate of the different county, and the depnuta- 
tion of an individual to serve it, as tu case of emer- 
gency, authorise the inference, that so far, It was re- 
garded as a criminal process. On the trial, howev- 
er, it assumed the character of a civil suit—Coats 
plaintiff and the two Hemphills defendants. © With- 
ont any accompanying explanation, the trial is had 
before a magistrate, who otherwise appears to have 
had no connection with the suit. But again, in 
granting the appeal, and in certifying the transcript 
of the proceedings, the former magistrate (Sealy) 
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bo) 


re-appears as the acting officer. From all which it 
would appear impossible to bnagine a course of pro- 
ceeding more irregular and delective—oune in which 
the authority to quash woald appear miore obvious, 
Uuless the detects liave beeu cured by the st bitte, or 
waved by the defendants. 

It is provided, by satute, that sach appeals shall 
be tried, according to the equity and justice of the 
case, regardless of any deflects or informality in the 
proceedings before the magistrate. ‘Phe statutory 
provision alluded to, is valuable da theory, aud has 
been found beueficial in practice, to the extent con- 


templated by the legislature. Tt bas taflaenced ma- 


ny of our former decisions, and induced us, where 
the merits could be fairly reached, to overrule all 
technical, or captious exceptions; but we have not 
felt at liberty to disregard the authority of | infe- 
rior oflicers, or to sanction illegal assuin ptions of pow 
er, by iudividaals, purporting to have acted as such; 
or to sustain total departures from tie general course 
of proceedings, as prescribed by law. 

‘The circumstances, of this warrant having bee: 
drawn in the form of a criminal process, or of its 
being at least of mongrel character—of its having 
derived its main judicial virtue, ina different Connty, 
and been executed there—then, of its having been 
tried in this County, before a magistrate, otherwise 
a stranger to the proceedings; and without any ex- 
planation of the reason or necessity of his acting—- 
are defects, so gross and extraordinary as to deny to 
the course pursued, the least claim to legality. ‘They 
can not be sustained, without a disregard of every 
legal requisite. Nor can it be inferred that the de- 
fendants have waived the exceptions: no issue being 
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required, none was joined, before the magistrate. — 
Magistrates not being required, by law, to sign bills 
of exceptions, aud there being no custom or usage 
of the kind, the absence of any, shewing that the 
exceptions were taken before the magistrate, affords 
nu presumption, that they were waived. 


On reaching the county Court, it is shown the de- 
fendants moved to quash the proceedings; and that 
the plaintiff then moved to dismiss the appeal. The 
order of time in which the motions were made, could 
give no preference to either—both being before the 
Court, the granting one, amounted to the overruling 
the other. The motion to dismiss prevailed. The 
ground on which it was sustained is understood to be, 
that the proceedings were not certified by the same 
magistrate who rendered the judgment. From the 
transcript, the most natural conclusion is that Es- 
quire Robertson, for some unknown cause, tempora- 
rily occupied the seat of I’. Sealy, Esq. The latter 
jit was who issued the warrant, returnable before bim- 
self, and, after judgment, not only granted the ap- 
peal, but certified the record. Unless he was au- 
thorised to do the latter act, it would appear that no 
one was; and that by means of the irregularity of 
the proceedings, the re-examination of them has been 
precluded—a principle which can not be tolerated. 


But it must be observed that the county Court did 


not consider tle defects cured by statute, or in any 
manner waived; but dismissed the appeal on ac- 


count thereof. Surely the defendants (however cul- 
pable in reality,) were entitled either toa trial de 
novo on the merits, or to the advantage of the ille- 
gality of the proceedings, by having them quashed. 
4s &p. 17 
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The latter, we conceive, would have Leen the most 
correct determination. 

Let the judgment of the county Court be reversed 
and the proceedings of the magistrates be quashed, 


HOUSTON & GILLESPIE Us. SADLER, et al. 


1. Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has had the benefit of 
the defendant’s answer. 


On the 14th day of September, 1830, the plaintiff 
in error filed a bill in Chancery, against the defen- 
dants, in Morgan Cirenit Court. The bill stated, 
that, on the 23d day of January, 1826, the plaintiffs 
became the assignees, for valuable consideration of 
a promissory note, executed by the defendants, Isaac 
and Mary Sadler, to one Anne P. Rossel. That the 
purchase of the note had been induced from the 
fact, that the note was given for the purchase of real 
estate; and because signed by the said Isaac and 
Mary, who had entered, previously, into a marriage 
contract—whereby considerable property bad been 
conveyed in trust, to one Wallace, for the use and 
benefit of the said Mary. That the said land was 
subsequently sold, under the said deed, by the trus- 
tee, for the benefit of said Isaac and Mary, and at 
their request. That the complainants frequently ap- 
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plied to said defendants, for payment of the said note, 
who promised it should be discharged. That, on the 
failure to do so, the complainants prosecuted suit -a- 
gainst the defendants, and recovered judgment against 
Isaac Sadler, on the note. That several executions 
had issued on the said judgment; but, in conse- 
quence of the insolvency of Sadler, except as to the 
trust property, the said executions were ineffectual. 
That, subsequently, the complainants being inform- 
ed that a certain horse. (worth only one fourth part 
of the complainants’ claim,) had been received, in 
part payment for the said land, so sold under the 
trust deed, they procured a levy of execution upon 
it. That, before the sale of the horse, Wallis, the 
trustee, preferred a claim to it, the trial of which 
was then pending. The complainants, therefore, 
prayed the interference of the Chancellor, in sub- 
jecting the trust property to the payment of the 
judgment. 

After subpoena, executed upon Isaac and Mary 
Sadler, and Wallis, the trustee, and before answers, 
the Chancellor rendered a decree, ordering, that the 
complainants elect, whether they would pursue the 
Chancery suit; or continue the proceedings to try 
the right, under the claim at law. 

The complainants having, under the order of the 
Chancellor, elected to proceed at law, and dismissed 
their bill—took a writ of error, and brought the case 
into this Court, for revision. 


Thornton, for the plaintiff in error, contended that 
the only question was, whether the Court below 
should have compelled the complainants to dismiss the 
bill, or, in other words, have compelled them to elect 
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between this cause and a common law case, which 
was a trialof the rightof property, upon a claim of 
the property by Wallis. ‘There was no such case 
presented to the Court below, as to require the ap- 
plication of the doctrine of election of causes. Isaac 
Sadler, against whom a judgment at law had been 
obtained on the bond signed by him and his wife, 
Mary Sadler, was clearly liable to suit as a co-obligor; 
and of course execution was proper of his goods and 
chattels. After a levy of said execution upon a 
horse, as his property, Wallis claimed the property, 
as being the trust fund created by a marriage con- 
tract between Isaac and Mary, of which he was trus- 
tee. Whilst that trial of the right of property was 
pending and undetermined, Houston & Gillespie, 
knowing that their debt was a just charge, as well 
upon the trust fund as upon Tsaxe iudividually ; and 
knowing tuo, that even if the claim of the trustee 
should fail, that the property levied on, would be in- 
sufficient to satisfy their judgment, filed the bill dis- 
missed, against Isaac, Mary, his wife, and Wallis, the 


trustee, to subject the trust fund to the payment of 


the said debt. Now surely they had aright to pur- 
sue the trust fund, by bill in chancery, if the facts 
set forth in the bill, were true, as well as to pursue 
Isaac individually, on the same claim. There could 
have been but one satisfaction, it is true, but evident- 
ly they could pursue the different parties, who may 
be liable, at the same time, especially as they could 
not be united in one suit at law. The Court below, 
in imposing an election, must have undertaken to 
determine, that the property levied on and claimed 
by Wallis, was the trust property, and not [saae’s ; 


for if it was Isaac’s, the complainants had a 
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HOUSTON & GILLESPIE tS. SADLER, et al, 
right to levy it, and « to pursue atthe same time 
! hg , P beat Py i 
the other source of salisiaetiou am the trust fuad— 


In no polut of View ought the headutilis In error to 
have been driven to the alternative of al l 

one or the other of these suits. ‘The parties in the 
two suits were different, and the questions to be de- 
eided were different. In the trial of the right of 
property, the question of the liability of the trust 
property lo pay the debt, could not arise, which was 
the main poiut to be contested ia the chancery suit. 
The only question in the common law case was, 
whether the borse was,or was not |. Sadler’s; where- 
asthe bill in chancery soneht to subject the trust 
property to the satisfact Mid { the claim. The de- 
cision of the trial of the right of property in favor 


of the complainants (1. e. of plaintits) would have 
resulted in only a partial satisfaction of the execu- 
tiou; and the chancety suit would still have been 


necessary. If it had been decided against them, the 
necessity of the chancery suit would liave been in- 
dispensable. The only sensible ground upon which 
a party should be driven to auelection, is, that he is 
harrassing a defendant with two suits, for the deter- 
mination of the same right—this was any thing else, 
than such a case. Butin truth there was no snit 
pending at common law, and so no ground for the 
order to elect. The claim to the property by which 
the execution against Sadler was suspended, is not 
such a suit as must exist to justify the order to elect. 
It is in trath instituted by the claimant: all that the 
plaintiff in execution can do towards arresting I, Is to 
consent to the withdrawal of the claim, which he 


ought not to be forced to do, until his judgment is 
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either satisfied or reversed. ‘This bill was dismiss- 
ed without considering its merits, upon an applica- 
tion of a principle which dees not arise from the state 
of litigation between ihe partiés, and the chancery 
cause should be remistated for full) investigation, 
even upon that ground, if not for the other reasons, 
There is ene reason which is couclusive agaist the 
order to elect in this case, viz: the defendants bave 
pot answered, and that answer must fi 
see 3 P. Wins. 90; L Vesey & Berns 380; 4 John. 
C. R. 84—Rogers vs. Vasburg Coop. Pl. 275 — 
Against the order to dismiss the bill, see 3 John. Ch, 
R. 227. 


te Se 
rst oe Tleu-— 


+ 


Huchison, contra, ivsisted —that the Chancellor 
was compelled to decree an election, because, it was 
apparent, that the proceedings pending at law, were 
in reference to part of the trust property. ‘The com- 
plainants, aware that their remedy would be more 
complete in Chancery, filed their vill; but, in doing 
so, still- retained their chance at lew. 

Now, a decree, if awarded by the Chancellor, in 
favor of the complainants, must have subjected the 
trust property: and how could that subjeetion be 
made, while part of it was under levy at law, 
aad a trial of a claim to it, by the trustee, yet 
pending. It was po case of concurrent jurisdic- 
tion, because, each remedy, if perfected, would 
have been complete, of itself, without the aid, so far 
as the trust property was concerned, of the other 
Court. 

If the claim of the trustee, upon that part of the 
trust property, levied on by execution at law, was il- 
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legal, then it was egal, as to all: and the execu- 


tion might well have been levied upon all—L Ves. 
. o t7 e DN in ‘. ome « | 
Le 91; &o Ves. @& ic: vy 2 VOD, JE. wd 4 ftlen. 


& Munf. 415. 

As respects the answer, no benefit coujd have ac- 
crued to the complainants, from it, and, therefore, it 
it was not essential—4 Johns. Ch. R. 84. And, if 
necessary, it was waived below. 


Lirscoms, C. J.—In this case, the complainants 
had recovered a judgment at law, against [saac Sad- 
ler, for about three hundred dollars, on a promissory 
note, given by bi: acd tis wife, Mary Sadler, to 
Anne P. Rossel, and by her indorsed to the com- 
plainants. An execution was sued out, and levied 
on a horse, which was claimed by Wallis, as truas- 
tee, for the benefit of Mary Sadler; and an issue 
was made up to try the rigut of property. Pending 
the issue, the complainants filed their bill in Chance- 
ry, setting out, thai a marriage contract had been en- 
tered into between Sadler aud his wife, and Wallis 
constituted trustee, to whom certain property, belong- 
ing to Mary Sadler. the wife, had been conveyed, 
in trust, for her use. 

The bill states, that the note, on which the judg- 
ment at law was recovered, was given in considera: 
tion of a tract of land, purchased by Sadler and his 
wife, and that the titles had been made to the trus- 
tee; that the land was aftewards sold by Sadler and 
wife, and the trustee, Wallis; aud that the horse, le- 
vied on, was received in part payment. It recites, 
from the marriage contract, a schedule of the proper- 
ty conveyed in trust, to Wallis. ‘Lhe bill seeks to 


subject the trust property to the payment of the 
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complainants’ debt; but it does not seek to charge 
the horse, as a part of the trust property it, how- 
ever, alleges, that, if the horse should be found sub- 
ject to their execution, it will not satisfy mere than 
one-fourth thereof. 

The Cl 


rolorpy the pamniainante +, }y heir elec 
filed, ordered tie COM ph unpantis to make nel r e€iec- 


? 
' 


_ (= ” on cam. hotaean tha anewor tw 
hance iiOa, 4 ni ino AWils Ut iOre tue answW el was 


tion, whether to proc ome with their suit in Chance- 
1 
ry, or to prosecute the trial of the issue, sede up, to 


try the right of property, in the horse levied on.— 
The com} plainants, reserving exceptions to the order 
dismissed jwes bill. The correctness of the order, 
requiring the complainants to elect, is now brought 
up, for revision. 

The complaisants had aright to insist, that the 
horse was no part of the trust falas md was sub- 


ject to their execution. if this was the case, there 
would have beeu bo imprepriety da their ranning 
their exeention against i, fur satisfaction, as far as it 


would go; and, at the same time, seeking to satisfy 
the balance, from the trast pro} erty. 

The judge 
property, as he must have done, and ord 


to elect, deprived them of the privilege of shewing, 
{ — 


> 


! ° . . 
, in asst ning that the horse was trust 


. } 
ering them 


that it was the separate property of Sadler. 

But if it Is admitted, that the two proceedings 
were seeking to su “or the same aig to the sa- 
lisfaction of one and the same debt. Yet, the com- 
plainants ought not to bave been called on to elect, 


: y a on ¢} a j ce . e 
until after ige com ring L: } of tie defendants LSwer— 


The complainants were eutitled tothe benefit of all 


the information the answer could supply, io making 
their election. 
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This doctrine is expressly recomnised, in Jones vs. 


The Eari of Strafford, by the Lord Chancellor Kang, 3Pr.Wms 


and the Chief Justice, Lord Raymond So in Ve- 
zey & Beams, 350; and the same in 4 Johns. Ch. R. 
$4: and it is now believed to be well settled. 

The decretal order of the Chancellor, dismissing 
the complainants’ bill, must be reversed, and the 
cause remanded, at the cost of the defendants, 
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: HUNT vs. LEWIN and WYSER. 


1. A decree in chancery, that “ defendants equity of redemp- 
tion be forever barred,”’ will be considered as a formal decree 
of foreclosure. 

2. The matter of costs, in chancery proceedings, are within the 
discretion of the Chancellor; and are to be decreed in refer- 
ence to the circumstances and j:stice of each case. 

3. Although a Chancellor has so far a discretion upon the sub 
ject of costs, that an appellate Court will not revise that ques- 
tion, when presented alone; yet where a substantial question 
is presented,—a decree in respect to costs, may be varied on 
appeal, though affirmed on every other point. 

4. In cases where a bill is filed by a mortgagee for foreclosure, 
Chancery can only act in rem, and decree a sale or foreclosure 
of the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at law 

5. But to authorise the recovery of any balance, which may ex- 
ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa 
rate bond or note, or other evidence of an express promise to 
pay the debt 

6. Though in cases where mortgages are foreclosed in equity 
the usual practice is to decree a_ sale of the mortgaged pro- 
perty—yet a chancellor (with the mortgagees consent,) may 
decree the property absolutely to the mortgagor. 





In this case, which was a chancery proceeding in 

Tuskaloosa Circuit Court, Jonathan Hunt filed a 

, bi]l against the defendants in error, for the foreclosure 
of a mortgage deed. 

The bill stated, that Charles Lewin and Jacob Wyser 
being seized in fee, of a certain lot or parcel of land, 
situate, lying and being in the lower town of Tus- 
kaloosa, and State of Alabama, which lot was de- 
signated and known as lot number two hundred and 
sixty-niue—and being indebted to the complainant in 
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the sum cf twelve hundred and twenty-nine dollars 
aud forty-one ceuts; and being desirous to obtain a 
longer time for the payment thereof; and being wil- 
ling to secure the complainant in the payment of the 
aforesaid sum, with the interest thereon—they, the 
said Lewin aud Wyser, on the nineteenth day of 
June, in the year of our Lord one thousand eight 
hundred and twenty-three, duly made and executed 
unto the complainant, a certain deed of bargain and 
sale, by way of mortgage (which was exhibited and 
prayed to be taken as part of the bill,) which deed 
was subject to a condition or proviso, that 1f they, the 
said Lewin and Wyser, should, within twelve months 
from the date thereof, pay to the complainant the 
said sum of money, with the lawful interest ;—then 
the aforesaid deed should be void and of non effect. 
That the said Lewin and Wyser made default in the 
payment of the sai] sum of money, within the time 
specified in the deed; whereby the legal estate in the 
said parcel of land, became vested in the complai- 
nant. That the said sum of money being then due 
and in arrear, the complainant had made every ef- 
fort to collect it, without success: that the lot of land 
so conveyed, was wholly insufficient, in point of val- 
ue, to pay and satisfy the said debt; and being still 
delayed in its payment, he prayed the Court for a 
decree, subjecting the said premises to a sale, and an 
application of the proceeds to the payment of the 
complainant’s claim; and also, for general relief. 
The answer of Lewin, one of the defendants, 
(Wyser having made default,) admitted to be true, 
as charged in the bill, that he, together with Wyser, 
his co-defendant, were jointly indebted to complain- 
ant in the amount charged; and that the indenture 
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of mortgage mentioned in the bill, was duly made 
and executed by them. He admitted ihe non-pay- 
ment of the said debt; except so far ss a certain 
amount was concerned; but denied that the mort- 
gaged premises were a scanty security for the debt 
due :—averred, that the premises were of the value 
of two thousand dollars; and that that sum was be- 
yond the amount of balance owing to the complain- 
ant. ‘The answer further alleged, that it was the 
express understanding between the parties, that if the 
mortgaged premises were not redeemed, at the time 
specified in the deed, the same were to become ab- 
solutely vested in the complainant; and that he was 
to have no further or other remedy for the said sum 
of money, due as aforesaid, in case said premises 
were not of value to that amount. The defendant, 
Lewin, further averred, that he bad been at all times 
ready, on his part, to release his equity of redemp- 
tion, to the complainant, in and to the said premises; 
and thus discharge himself from further liability in 
respect to the debt. 

The indenture of mortgage exhibited in the com- 
plainant’s bill, was of the following tenor, to wit— 

“Know all men by these presents, that we, 
Charles Lewin and Jacob Wyser, of the town of Tus- 
kaloosa, and State of Alabama, for and in considera- 
tion of the sum of twelve handred and twenty-uine 
dollars and forty-one cents, to us in hand paid, (the 
receipt whereof is hereby fully acknowledged) have 
bargained, sold, given, granted and conveyed, and by 
these presents do bargain, sell, give, grant and_con- 
vey unto Jonathan Hunt, part of a lot of ground, 
situate, lying and being in the lower town of Tus- 
kaloosa, and State of Alabama, and known and de- 
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siguated in the plan of said town as lot number two 
handred and SIXT y-nine, that ds, fitiy leet on the cor- 
ner fronting OU tualn street, ated ruguing back the 
depth of said dot. ‘To have aud to hold the said 
premises, aforesaid, with the appurtinances wid dite 
provements thereunto belonging, unto lim: the said 
Jonathan Haut his heirs and assigns, forever, and we, 
the said Lewin and Wyser, do forever warrant and 
defend the right, and title tothe premises hereby 
conveyed against tle Claim or claims of all person 
or persons whatever : Provided, nevertheless, that if 
the said Charles Lewin and Jacob Wyser. shall, 
within twelve mouths from this daie, pay to the said 
Jonathan Hunt. twelve hundred and tweuty-rine 
dollars and forty-one cents, with bowful interest from 
this date; to be paid at the conn! 
Hout, in the City of Mobile, and State of Alabama, 
then the above deed to be void and of to effect; 


ine-house of said 


otherwise to be and remain in full force and effect. 
In testimony whereof we have hereunto set oor hands 
and seals, this nineteenth day of June, in the year 
of our Lord one thousand eight hundred aud twen- 
ty-three.” Signed, &c. 

At March term, 1829, the cause coming on to 
be heard on bill, answer and exhibit, it was order- 
ed, adjudged and decreed, that the defendants’ equi- 
ty of redemption be for ever barred ; and that what- 
ever titlethey had to the premises, be vested in the 
complainant; and further, that the complainant pay 
all costs. 

The complainant, having taken a writ of error, 
alleged, that in the record and proceedings in said 
cause, there was manifest error, In this, to wit: 
First—The Chancellor erred, in rendering a de- 
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cree for the defendants: and should have decreed a 
foreclosure. Second!y—The Court erred, in decree- 
ing costs against the complainant: especially in re- 
ference to Wyser, who made default. Thirdly —The 
writing should have been established as a mortgage. 
Fourthly —The relief prayed by the complainant, 
shonld have been granted ——his debt established— 
payment decreed; and the property sold, and the 
proceeds applied to the pay ment of the complainant’s 
debt. : 


Sarrotp, J—The plaintiff in error filed his bill 
in Equity, against the present defendants, charging, 
that they were indebted to him, one thousand two 
handred and twenty-nine dollars and forty-one cents. 
That they, being owners of a certain town lot, were 
desirous to obtain longer time for payment; and, be- 
ing willing to secure the complainant, they execu- 
ted, on the 19th June, 1823, a deed, in the nature 
of a mortgage—whereby it was expressed, that for, 
and in consideration of the said sum of money, due 
as aforesaid, they bargained, soid, &c. to the com- 
plainant, the premises in question. But, that the 
deed was subject to the condition, that if Lewin and 
Wyser should, within twelve months from the date, 
pay the complainant said sum of twelve hundred and 
twenty-nine dollars, and forty-one cents, with lawful 
interest, then the deed to be void; otherwise, in full 
force. That no part of said sum was paid, but default 
made; whereby the legal estate became vested in the 
complainant—redeemable, in equity, on payment of 
principal and interest. That the whole debt remain- 
ed due. That the lot was, by no means, sufficient to 
satisfy the complainant’s demaud. That the time 
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da had elapsed, and no payment made. Whereupon, 
—. he prayed a decree, for the sale of the lot, to satisfy 
- the debt. | 
Phe Process having been served on the defendants, it ° 
we. was ordered by the Court, that they should plead, 
ant, answer or demur, within a limited time; or that the 
wae bill be taken pro covfesso, and set for hearing, ex 
the parle. 
nt’s Wyser made default. ‘Lewin filed his separate 

answer. He adinits that the defendants were in- 

debted to the complainant, in the sum charged ; that 
bill that they executed the iustrumeut—that the debt 
ing, has not been paid, “ except the sum of —— dol- 
toe lars, which was paid to the complainant, accord- 
nts. ing to stipulations coutained ia the condition of said 
ere mortgage deed, and within the time therein limited ; 
he. but the balince remains due aad owing, from the 
— defendants, ou the security of said mortgaged pre- 
ure mises—together with an arrear of interest thereon, H 
for, from to i 
due Bu. this defendant denies, that the said mortgag- 
ym- | ed premises are a scanty security for the same; on 
ihe the contrary, he says they are of the value of two 
and thousand dollars, and upwards, which is more than 
ate, the amount for which said premises were mortgaged; i 
and that there is no other Incumbrance on the same — f 
‘ful {| That it was the express understanding of the par- 
full ties, at the time of executing said mortgage, that 
vult if said premises were not redeemed, at the time spe- : 
the cified, the same were to become the absolute right : 
tof and property of the complainant; and, that he was | 
= to have no further or other remedy, for the debt, in 
t to case the same were not of that value. And that the ; 

defendant, on his part, is now, and at all times, here- i 








144 


CASES DETERMINED 


HUNT tS. LEWIN and WYSER. 





tofore, has been, willing to release bis equity of re- 
demption, to the said complainant, in the premises, 
so that he may not be farther charged, &c. 

At a subsequent term, the parties appearing, by 
their solicitors, ou motion, leave was given them, to 
take depositions, on giving notice. 

At aterm, twelve months thereafter, the record 
States, that the cause coming on to be heard, on bill, 
answer and exhibits, it was'ordered and decreed, that 
the defendants’ equity of redemption, be, and the 
same was for ever barred; and that, whatever title 
the defendants had to the premises, should be, and 
the same was vested in the complainant. And the 
complainant pay all costs. 

The plaintiff now assigns, as causes of error— 

1. That, in decreeing for the defendants, the Court 
should have decreed a foreclosure. 

2. That there should have been no decree against 
the complainant, for costs: especially in favor of 
Wyser, who was in default. 

3. That the instrument should have been estab- 
lished as a mortgage---the relief prayed, granted----the 
complainant’s debt established-—paymeut decreed-— 
the property sold, and the proceeds applied to the 
payinent of the debt. . 

1. The first assignment is conceived to require 
but siight consideration. The objection, that the de- 
cree, in favor of the defendants, should bave been 
for a foreclosure, appears more technical than solid. 
It is, virtually, a foreclosure: it declares the equity 
of redemption to be for ever barred, and vests in the 
complainant, whatever title the defendants bad in 
the premises: this is deemed sufficient. Whether 
it was a proper decree, according to the rules of 
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Chancery, is a question, falling more properly une 
der the last assignment. 

2. It is further objected to the decree, that it a- 
wards costs in favor of the defendants; and this, 
when one of them, Wyser, had failed to answer the 
bill. 

The circumstance of this default, and the order 


pro confesso, thereupon-—the answer of the other de- 


fendant, admitting the most material allegations of 


the bill, and the setting the cause for bearing on bill. 
ansiver, exhibits and proof—--entitle the plaintiff, as I 
conceive, to the equity, if any, contained in his bill; 
but the fatlure to answer could not further affect the 
decree, in regard to the cost, or otherwise. 

The prayer of the complainant, was. for a fore- 


closure, and a sale of the mortgaged premises, 

for the payment ot tie debt: he neither alleged 
. thilytad ang thas snnnsnhte tor +h Jom: } 

nor exiibited any other security for the demand; 
’ ] e wriermce ¢ i . ] <9 > 

no bond or note, according to the usual course, when 
¥ ] } . wren Le ] lie ® n 

a farther remedy is contemplated, than the lien on 


on the mortgaged property. 


aus 4] ee i Ei ) — ) See eae . ‘ 
Lew in, thouch he cented not the essential allega- 

ns ™ er «i may - ICE Lies agren ae , menrmria > 
tions of the bill, yet insisted, by way of avoidance, 


that a parol agreeisent was expressed aad understood, 


e, that if it was 


} 1 ‘ c Phd >? . ,ryr f > “teres 
at the time of executing tue mortgag 
+ or ee asl of tha tsa enanihar Lio f coma ¢ 
not redeeined at tue time specified. the lot was to be- 


{ 
come the absolute property of the plaintiff; and that 
he should have no further or other security for 
the debt, if the property proved to be of less vale 
also, that said defendant then was, and. 
previously, had been, willing to release bis equity of 
redemption—and requested a decree, to that effect. 
Adimitiing, as contended by the plalatii7, that this 
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supposed agreement can not be regarded, for the 
cause, either that it is not a part of the written 
agreement, and would vary it, or that proof of such 
agreement was not produced on the bhearing—yet | 
the mortgage contains no express covenant for the 
payment of any balance: and the defendant, who 
answers, consents to a decree, vesting the absolute 
title in the plaintiff. 

The rule in Chancery, respecting costs is, that 
they do not always follow the event of the cause; 
but are awarded, or not, according to the justice of 
the cause. They rest inthe sound discretion of the 
Court, to be exercised upon a full view of all the 

*Am.Chan merits and circumstances of the case." 
anfauthe. It has also been held, that “where, on a bill, to 
and autho ; ’ , 
rities there foreclose a mortgage, a subsequent mortgagee, or 
judgment creditor, who is made a party defendant, 
answers and disclaims—no application having been 
made: to. him before suit brought, to release or dis- 
claim—he is entitled to costs, ont of the fund, if it 
be sufficient; and if not, to be paid by the plaintiff.” 
Also, that where the parties stand equally fair, in 
every respect, the aclor, who brings the other into 
Court, ought to pay the expense.—Ca/slin vs. Harned 
*3JohnsCh ef qi.” 
= There, it was conceded by the Court, that the 
complainant was under the necessity of making the 
subsequent incumbrancer a party; and that a very 
slight refusal or neglect, on his part, might have been 
sufficient to deprive him of costs. But that, as he 
had not been called upon, or requested to disclaim, 
by release, or otherwise, which application would 
probably have saved the necessity of making him a 
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party, he stood equally fiz with the compl!rinant,; 
and was entitled to cost. 

If then, sucha foreclosure, only, as was decreed 
in this case, was proper, under the contract—as it 
does not appear, the defendants were ever requested 
to release the equity of redemption, which they pro- 
bably would have done; but, on the contrary, the 
plaintiff has soughta sale of the premises, in satis- 
faction, or part satisfaction of the debt, which the 
Chancellor below has refused to decree—it does not 
follow that there is any error in regard to the cost. 

It is true as a general principle, thata mortgagee, 
in the regular prosecution of his claim on the mort- 
gage, by bill, and where he is entitled to a recovery 
of the debt, is also entitled to his costs—especially 
if the mortgaged property be sufficient to pay both.**2 Madd. 


5D 


Ellison vs. Wright.” '3Con.En. 
But the right, as already remarked, must depend geese 

on the circumstances of the case, and the object of *® 

the bill. It has also been held, that, though the 

matter of cost is so far discretionary, in the Chan- 

cellor, that an appellate tribunal will not revise that 

question, separately ; yet, where there is a fair and 

substantial question to be argued, on appeal, the de- 

cree may be varied, as to costs, though affirmed in 

every other point; but it will not be varied, as to 

costs, Where the point, which is presented as the 

ground of appeal, has no substance. — Aftorney 

General vs. Butcher.° ney 
According to this doctrine, | would admit, that 4%uss-180- 

the question, whether or not a sale should have been 

decreed, involves sufficient substance to give this 

Court control of the cost alone, if the decree, respect- 


ing it, was obviously opposed to the equity of the 
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case. But, under the circumstances, [ conceive, if 
the main principle of the decree was correct, there 
is no sufficient objection to the direction of the costs, 
to Warrant the interference of this Court. 

3. The remmining question, is that presented by 
the third assignment, which is, substantially, that 
the decree should have established the complainant's 
debt, and directed a sale of the mortgaged premises, 
in part satisfaction thereof. 

In support of this assignment, [ understand the 
argument to be, not, merely that a sale of the lot 
should have been decreed, and an account directed 
to be taken, and the amount of the debt reported’ to 
the Court, to ascertain the extent of the lien. If 
this, alone, was the object, and no recovery sought, 
beyond the value of the premises, the same could 
equally attained, under the general decree of foreclo- 
sure, which vests in the complainant the absolute ti- 


be 


tle to the lot, for sale, at his own. discretion, or any 
other use, to which he may choose to apply it But 
the object seems to be, to obtain a decree for the ab- 
solute recovery of the debt, mentioned as the cousi- 
deration of the mortgage, and for a sale of the lot, in 
part payment—leaving the balance, thus established, 
to be recovered by executicn, or other proceeding, in 
personam, against the defendaat. 

The point thus urged, presents a question. impor- 
tant, in principle, but which has been settled, per- 
haps satisfactorily, by various cases, in the English, 
and also in the American Courts. — [t is not pretend- 
ed, that this mortgage contains any express cove- 
nant, for the payment of the money: if it did, as 
will be presently shewn, it could only constitute a 
ground of action, at law. 
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deficiency of the mortgaged property to pay the debt 
due—calculating the value of the property at the 
time of the actual foreclosure; and that such would 
be the case, whether the property was sold under a 
decree, or remained in the possession of the mort- 

gagee, or was sold by him, afier a strict foreclosure 
of the equity of redemption. — He also maiutains that 
neither course would have the effect either to satisfy 
the residue of the debt, otherwise secured, or to open 
the equity of redemption. 

The Supreme Court of New York, in the case of 

nA Cowen The Globe Insurance C ompany Vs. Lansing,» recog- 
nized the P inci ple that a foreclosure and york pur 
snant toa decree in chancery. of mortgaged property, 
for a sum less than the debt, was no eXting@ sishmeut 
of the balance, but that the same, if secured by bond 
or note, may be re-oversd by suit at law, thereon. 

It will be observed, however, in all these cases, 
that the debts had been separately secured by bond 
or note. 

62 Munf. In the case of Drummond's udivrs vs. Richards,” 
a it was decided by the Supreme Court of Virginia, 
that an action of covenant does not lie upon the 
proviso in a mortgage (similar to {he one in this case’ 
deelaring that upon payment of a certain sum of 
money, the deed shall be void; that it is not an ex- 
press covenant to pay, which is tedispensable to sus- 
tain the action. 

The doctrine of these several cases seems to be, 
that if the mortgaged property prove insufficient to 
pay the debt, yet that chancery can ouly act en rem, 
ona bill to foreclose. That the remainder of the 
debt can only be recovered by suit at law; and to 
authorise this, there must be either an. express cove 
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debt nant in the mortgage deed, for payment of the debt, 
the or a separate bond or note owiven, or other evidence 
ould of an express promise to pay it. In this case it does 
era not appear that any boud or note, or any written ev- 
ort- idence of the contract, was given, other than the 
sure mortgage, and it contains no express covenant for 
that payment. If any other was given, the proceedings 
isfy on this bill will not bar the complainant’s right to re- 
pen cover any balance of his debt which may arise from 
the insufficiency in value, of the mortgaged property, 
e of to satisfy it; but the presumption is, (from its not be- 
cog- ing shown) that none sach exists, and that his entire 
par remedy must be on the mortgage. 
rty, Then the question recurs, was the complainant 
ieut entitled to a decree for the sale of the premises, in- 
ond stead of the strict foreclosure, which has been de- 
% creed?) The ancient practice was. to decree a strict 
Ses, foreclosure of the right to redeem. by whieh meaus 
ond the lands became the absolute property of the mort- 
gagee. This has continued to be the most usual 
ds,” practice In Kaghand, and in the New England States 
nia, of the Union, at least until very recently. Some 
the times, however, the Courts of each country, on pro- 
ise ) per application. have decreed sales of the niortgaged 
. of premises, under the direction of an officer of the 
eX- Court—the proceeds to be applied towards the dis- 
sUS- charge of the incumbrances, according to priority ; 
and this latter practice is geseraily considered the 
be, most beneficial to the mortgagor, and the most rea- 
t to sonable disposition of the pledge; and is that which 
em, prevails ia Treland and in New York, Maryland, 
the Virginia, South Carolina, Tennessee, Kentucky, and 
to some of the other States.* [It has also been the most¢ 4 Kent's 
ve usual practice in our Courts. Even in England, ~~ 
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this course bus of late been sometimes ad eed, habe 
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ly for the benefit of the im rloavors ifie case of 


wt Ven & Mondey vs. Moiudey,® was ou a: iorlgage allecting the 


B. 22:3. 


nigots ob an tnkaat. Lord £/donw said. it 4 "e Was 
: 
ho precedent there for Gecreeing asa e be 
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ClUiiVes, Any Dance OF The pro AIS aba thight re- 
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main alier satisiving the IS raf iasadl aud 

' ! ? } bie 

the whole Gevt so secured as to be othemMwise recov- 


jes } ' , . . ‘ ‘ “4 - ‘ 
erable, then to ascertain the wnount of eredits to 


which the mortgigors were tuitithed li is retnarkes 
»4 Com. ‘ 1} ae? ae ‘ r 
75. by Chancellor Aenud.? tuat “il the morigavee pro- 


ceeds by bill for a technical { rec stire, | stute 


becomes his property da the ch of a Ne] 
and the general anderstandiug formerly w lat by 
taking the pledve to litmsell, tie tion 
of the debt. Bat that aceording iv the case look 
page vs. Hartley. if the mortgagee sells the estate, afler 
8. C. the foreclosure, fairly and for the best price, lie may 
proceed at law agatust the mortongor, upon bis bond, 
for the difference further, het » has 
been some embarrassment and eontlict of opinion 


manifested in the cases, ou the polit, W er the 
mortgagee had bis remedy at law atier a foreclosure, 
and without a sale of the estate. But “the better 
opinion is, that after a foreclosure with or without 
a subsequent sale, the mortgagee may sue at law for 
the deficiency, to be ascertained in the one case by 
the proceeds of the sale, and-in the other, by an 
estimate, and proof of the real value of the pledge 
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af the time of the foreclosure.” On this point in 
Hatch vs. Whate, before referred to, Judge Slory re- 
inarks—the value of the estate may as well be as- 
certained while ia the hands of the mortgagee, as af- 
ter asale, (by tim ;) and indeed, must be so ascer- 
tained, im order to see if it was sold at the best price.” 
At least, says he, “the fact is uot more difficult to 
settle, than many which ordinarily eugage the atten- 
tion of the courts and juries; and if the deficiency 
be once found, the same equity, to lave it paid, exe 
ists iu both cases.” Tn opposition to the idea, that 
the entire debt must. be cousidered satisfied while the 
ee remains ia possession ; he farther remarks, 


wnortva 


y 
fon) 


t | 


“of the debt be deemed satished while the estate is 


! } 


in the mortyagee’s lands, it Is uot easy to conceive 
how, by bis owa act of transfer, he can defeat the 
legal effect of that satisfaction.” 

‘Pheu as it does uot appear that com piainant ts en- 
titled to anv other remedy than the proceeding an 
rem on the bill to foreclose the mortgage; or if: he 
has auy other, the strict foreclosure is uot conclusive 
against his right to recover the balanee; and as de- 
crees for sales, though most usual and often best 
adapted to the justice of the case, are mainly intend- 
ed for the benefit of the mortgagors, and these bave 
expressed their preference for such foreclosure, and 
which can not fail to secure to the mortgagee the full 
value or benefit of the pledge, Tam of opinion, there 
isno solid objection to the decree as rendered below. 
Under this view of the case, it is unnecessary to ex- 
ainine the effect of the verbal agreement or urfder- 
standing avered in) the answer, that the mortgagee 
should have no farther remedy. 

4s. & p. 20 
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We therefore direct a general affirmance of the 
decree below. 


Lirscoms, C. J., not sitting. 


NICHOLS US. THE COMPTROLLER. 


1, A mandamus lies against an officer of the executive depart- 
ment, to compel the. performance of his duty. 

2. So, auiedienne will go to the comprroller of public accounts, 
to compel the issuance of a warrant on the treasury—where 
the right to such warrant is clear; and no other remedy is 
provided, 

3. In order to authorise the comptroller to issue his warrant on 
the treasury, for the amount of a salary, it is not nece ssary 
that there should be a special, annual appropriation, by act 
of the legislature—where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 
lar periods, 

4. Where commissioners of the State capitol, were authorised 
to appoint a superintendent, who was allowed a certain a- 
mount, as a salary; and the commissioners were limited to 
three years for the completion of the capitol—held, that they 
could not continue the services of the superintendent, beyond 
that period---so as to authorise him to draw a continuance of 
of his salary, under the statute. 


In this case Nichols, the plaintiff in error, peti- 
tioned the Circuit Court of Tuskaloosa County, fora 
rule against G. W. Crabb, the comptroller, reqiring 
him to shew cause, why a mandamus should not is 
sue, compelling him to grant a warrant on the trea- 
sury. 

By statute, enacted on the 3d Jannary, 1527, pro- 
viding for the erection of a State Capitol, comumis- 
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sioners were appointed to carry into effect, the re- 
quirements and duties therein prescribed. One of the 
powers conferred upon them, was tbe appointment of 
a superintendent of the building aforesaid; and, un- 
der that act, the plaintiff in error was appointed. 

On the 15th January, 1528, further powers were 
conferred by statute, upon the commissioners; by 
the fourth section of which act, the said Nichols was 
compensated for bis services, up to the Ist January, 
1828; and by the second section, an annual salary 
was allowed him, of seventeen hundred and forty- 
vine dollars, payable quarter yearly, out of any mo- 
ney in the treasury, not otherwise appropriated. 

By the fifih section of the act of 1827, the com- 
missioners: were required to complete the said capi- 
tol within three years. 

Tie petition of Nichols, for the mandamus, was 
filed at March Term, 1830; and in it he averred, that 
he had taken upon himself, and regularly discharg- 
ed the duties of his appointment; and that, his last 
quarter yearly salary being due and payable on the 
first day of April, 1530, the commissioners, in pur- 
suance of the before mentioned statutes, issued their 
certificate to the comptroller, stating that the said 
quarter yearly salary was due to the said Nichols, 
for his services as superintendent: but that the 
comptroller refused to issue a warrant on the trea- 
sury, fur the said amouni of his quarter yearly sala- 
ry—and he prayed a mandamus. 

The Conrt, on hearing, discharged the rule for 
the mandamus; and Nichols removed the case into 
this Court, by writ of error. 


Ellis, for the plaintiff in error—Martin, contra. 
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Per Curtam.—This is an application on the port 
of William Nichols, superintendent of the State cap. 
itol, for a rule against the comptroller of public ae. 
couuts, requiring him to show cause why a manda. 
mus should not issue, commanding him to granta 
warrant on the State treasury, in favor of said super- 
intendent, for his first quarter’s salary, of the preseut 
year. 

The case has been fully argued, and with ability, 
and requires much deliberation in arriving at a cor- 
rect conclusion. 

We lay down the proposition as true, that the Cir. 
cuit Court, being a Court of general common law 
jurisdiction, has ambhority to grant writs of manda: 
mus in all cases where a mandamus is the appropri- 
ate remedy. And though the three powers of ‘the 
government are declared by the constitution to be 
co-ordinate branches, and can not encroach on each 
other; yet it was never contemplated that the grant. 
ing of a mandamus, to compel an officer in the exe. 
culive deparimenut to do bis duty, would be such an 
encroacliment. 

The constitution expressly grants to the Circuit 
Court, original jurisdiction, in all matters, civil and 
criminal, not otherwise excepted in the constitution, 
The issuing of a mandamus, (being authorised by 
ihe laws in force at the adoption of the coustitution, 
and which were also adopted by the same instru- 
ment,) lias, by the constitution itself, become a neces- 
sary incident to this original jurisdiction of the Cir- 
cuit Court. 

The next inquiry is. in what cases may a manda- 
mus issue? It is said, by the best authorities, that 
it may go, in all cases where there is a clear right, 
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aml there is no other remedy known tot 


he [aw— 
That it may go to ministerial or exeen ive officers, 
a compel them to do their duty, &e. We held, then, 
that it nay Qo to the Cam troller of the Treasury lee 
partment, to compel him to grant a warrant on the 
treasury, if the right of the party be clear, and there 
is no other remedy Known to the law. 

In the case under consideration, it was contended, 
thatthe architect had another remedy, known to the 
Jaw, which was a sait against the State. But, we 
apprebeud, where the desand is for a quarter's sala- 
ry, fixed and appropriated by law, and made payable 
quarter annually, at the treasury, that a suit could 
not be sustained against the State. Because, in a'l 
such cases, it is-the duty of the comp‘roller to @ratit 
his Warrant on the Ireasury — ho sult or judgment 
against the State, could better ascertain the amount 
due, or confer a better right than the appropriation 
already made by law. atis conceded that no money 
ean be drawn trom the treasury, but in pursuance of 
an anpropriation made by law, bat it is not necessa- 
ry, that there should be an act passed annusity, for 
the appropriation: if there is a ceneral law, fixing the 
salary, requiring it to be paid at the treasury, anuu- 
ally or quarter annually, this is sufficient. 

If there wasa clear right, the act> therefore, giv- 
ing to the architect of the State capitol, an annual 
silary of one thousand seven hundred and forty-nine 
dollars, to be paid quarter annually, out of any mo- 
ney in the treasury, not otherwise appropriated; toge- 
ther with the certificate of the commissioners, stating 
that the architect had done his daty, and was entitled 
to receive his pay, was a sufficient authority for the 
comptroller to izsue his warrant. 








CASES DETERMINED 








NICHOLS v8. THE COMPTROLLER. 


—— 


We are therefore inclined to think, that if Nichols 
has a clear right, the mandamus ought to be granted: 
and which is now the only remaining enquiry. 

A part of the 5th section of the act of 1827, reads 
as follows—that the commissioners, aforesaid, shall 
cause the said State Capitol to be completed at 
as early a time as practicable, not exceedii.g three 
years.” 

The act went into operation from the time of 
its passage, and was passed, 3d Jannary, 1827.— 
It of course expired by its own limitation, on the 
3d of last January. The commissioners were ap- 
pointed for the express purpose of causing — the 
State Capitol to be built’ and completed—but if 
this was not done in three years, they had no 
authority to proceed in the work afier that time, 
With their power, the office and salary of archi- 
tect, also ceased—uuless the limitation was extend: 
ed to a farther time by some subsequent law, 
but which law we have been unable to find-+ 
The architect, therefore, had no clear right, after 
the 3d of January last’ ‘The rule is therefore dis 
charged with costs.” 
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SEAMAN Ct al. vs. DUFPHEY, et al. 


1, The epproral of the hond of a constable, by a judge of 
the county Court, under the statutes of this State, isnot re- 
quired to be entered of record, in open Court. 

2, In such case, a certificate by the judge, that a constable is 
authorised to enter upon the discharge of the duties of his office, 
is sufficient evidence of approval by the judge. 


This was a motion against a constable and his 
sureties, before a justice of the peace, for the failure 
of the former, to returo an execution which bad been 
delivered to him, within the time prescribed by law. 
Jiigment was obtained before the justice by the 
plaintiffs in error; and the case was removed by 
certiorart, Iuto the Cireuit Court of Greeue. 

On the trial of the case in the Circuit Court, the 
plaintiffs in error offered in evidence a bond executed 
by the constable; and proposed showing by proof, 
that the bond had been accepted and approved by 
the jndge of the county Court, as required by law: 
and to this end offered evidence that the jadge of 
the county Court had issued a certificate to said con. 
stable, authorising him to enter on the discharge of 
the duties of his office. ‘The Court below rejected 
this testimony; and decided, that the approval of the 
boud of the constable, by the judge, should have 
been entered of record, before it could be given in 
evidence tothe jury. This opinion of the Court 
was excepted .to, and the cause removed into this 
Court, by writ of error. 

It was contended in this Court— 
First. That the execution of the bond by the con- 
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stable and his sureties, operated as an estoppel, as to 
them. 

Secondly. That the fact of the judge of the coun. 
ty Court, having issued a certificate to the constable 
authorising him to enter ou the discharge of the du. 
ties of bis office, was sufficient evideuce of approcal 
to give validity to the bond; and authorise a recoy- 
ery upon it——L Stewarts Reports 546; Laws of 


Alabama 519 


Taytor, J.—The first assizument of error em 
braces all the points made in this case. Tt is) in 
these words —* the Court (below) rejected) the bond, 
and did aot permit it to be read to the jury.” 

The suit was commenced before a justice of the 
peace, against a coustable and bis securities, fora 
failure in the former to make due retorn of an exe 
cution. The cause was carried into the Circuit 
Court by certiorari. Ou the trial, tie plaiatitls of- 
fered in evidence a paper purporting to be the boud 
executed by the defendauts, for the faithful discharge 
of the duties of his office, by the constable. ‘This 
paper was objected to on the ground, that there was 
no proof that at had been approved of by the proper 
offiver, as required by the statute. ‘The plaintiffs 
then offered to prove, that “a certificate liad been 
issned, by the judge of the county Court, to the con 
stable, authorising bim fo euter upon the discharge 
of the duties of his office,’ as evidenee that the 
bond had been approved ; bat the Court reiected this 
evidence, and decided—* that the approval of said 
bond by the judge of the county Conrt, must appear 
fo have been duly entered of record, before it could 
legally be given io evidence to the jury.” 
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There are two statutes which bear upon this sub- 
ject, the first is the 3d section of an act passed in 
1819, entitled, “an act to provide for the appoint- 
ment of county officers.” So much of the section 
as applies to this case, is in these words —‘‘it shall 
be the duty of the constables elected in the several 
counties of this State, before they enter upon the dis- 
charge of the duties of their office, to enter into bond 
with sufficient security, to be approved of by the jus- 
tices or chairman of the county Courts respectively,” 
(whose duties are now discharged by the judge of 
the county Court) “ payable to the Wovernor for the 
time being, and his successors m office, in the sum 
of one thousand dollars, for the faithful performance 
of the duties of his office: and every constable fail- 
ing to give bond, as herein directed, shall forfeit and 
pay, for every act he shall perform as constable, the 
sum of fifty dollars,” &c. 

The other act was passed in 1820, and is entitled, 
“an act concerning the appointment of county offi- 
cers,” the second section of which is in the following 
words—“ the certificate of the chief justice” (now 
the judge) “of the county Court, that the constable 
who may liave been elected, has given bond and se- 
curity as such, agreeably to law, shall be sufficient 
evidence of such officer’s right and authority to ex- 
ercise and perform the duties of the office to which 
he may have been appointed.” 

Without deciding whether the approval of the 
bond, by the judge of the county Court, is essential 
to its validity, we do not hesitate to say, that the Cir- 
cuit Court was incorrect in determining that this: ap- 
proval must have been made a matter of record.— 
4s &p 2] ‘ 
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The statute does not require it, nor does it even re. 
quire that the bond shall be executed or approved in 
open Court: if done before the judge at chambers, 
and he, in writing, on the bond or a separate paper, 
sufficiently deseribirg it, declares his approval of the 
bond, ais surely sufficient. Bat if thas is sefficient, 
any other satisfactory evidence to this elect, whieh 
coustitules a partof bis official duty relating to this 
subject, and which could net be legally done unless 
he had approved of the bond. is also sulficieut to 
show that fact. The act-last recited declares. that 
his certificate that the officer “las civen bond.’ &e. 
shall authorise such officer to cuter upou the duties 
of tus office. Tn this case, itis true, the certificate 
proposed to be iutroduced, was not in’ the words of 
the act, batit was substantially the same 5 it declared 
the officer was authorised to enter upon the duties of 
lis office, which he could not have been, unless he 
bad executed a bond whieh bad been accepted by 
the judge making the certificate ; therefore, this cer- 
tificate lucludes withtu liself, au approval of the 
bond. 


The judgmentis reversed and the cause remanded, 
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eT, 
the 1. A certiorari, to remove a judgment, rendered by a justice of 
at the peace, into the Cirenit or County Courts, is not grantable 
ity . “3 A, . 
ie! upon matters occurring subsequent to the rendition of such 
eo judgment. 
iis 2. But the election of a plaintiff, to file a statement in such 
CNS case, and proceed to trial upon his original cause of action, 
after a metion to dismiss the certiorari has failed, is a waiver 
lo of his right to such distnissal. in error 
iat 3. In cases, removed from Justices’ Courts, into the Circuit 
"6 or County Courts, evidence is admissible, to prove, that an 
‘e.7 


advance has been made to a defendant, upon a special con- 
ls tract to perform work, which he failed to discharge: and un- 
der such evidence, the amount advanced may be recovered. 


ile 

of 

ai This case originated upon a petition and mandate, 
of for a cerfiorart. filed in the Circuit Court of Tuska- 
he lovsa. The petition disclosed, that some time pre- 
yy vious to September, 1529, a judgment had been ren- 
me dered against Wright, by a justice of the peace, in 
- favor of Wheelock : that subsequently to the rendi- 


tion of said judgment, a settlement took place, be- 
1. tween the parties, im which this judgment was in- 
cluded. That one year or more, afterwards, the 
plaintiff had caused execution to issue upon the 
judgment, which had been levied upon the defen- 
dants property. Te averred the settlement of the 
jidzment, as above stated; and prayed certzorara, 
which was allowed. 

When the cause came on to be heard, in the Circuit 
court, the plaintiff tothe judgment, Wheelock, moved to 
dismiss the ce-forar?; which motion the court overrul- 
ed. ile then filed a statement, averring that the defer- 
dant was indebted to hia, in the suin of forty-six 






































ae 


CASES DETERMINED 





WHEELOCK US. WRIGHT. 





—_ --------—~_ —~ 





ll 


dollars, for goods sold and delivered ; money had and 
received ; money lent and advanced, and money paid 
and expended: and the defendant plead non-assump. 
sit, payment, and sel-of7 

lu Suppor of his clan, tl pa wutifl offered to 
read in evidence to the jury, a special contract, in 
writing, between the said plaintiff and defendant, 
whereby the latter undertook to serve the former, a 
eertain period, for a specified sum of money ; and, 
in connection therewith. proposed proving, that he 
had paid to the defendant, a certain sum of mo 
ney in advance of the performance of his contract; 
and that the said defendant and failed to comply with 
it, and had left the employment of the plaintiff: 
also, that the contract had been rescinded — for 
which cause the plaintiff claimed the amount which 
he had paid. 

The defendant objected to the admissibility of this 
proof, on the ground, that it was not proper under 
the issue joined; and moved to exclude it—which 
objection the Court sustained, and the propos 
ed evidence was rejected. 

The plaintiff then asked leave to amend his state- 
ment, which the Court refused to allow, but on terms. 
And a verdict and judgment were given for the de 
fendant. 

The plaintiff, having taken a writ of error, remo 
ved the cause here; and assigned; for cause of re 
versal—first, the refusal of the Court, to dismiss the 
certiorart ; secondly, the rejection of the proposed 
evidence. 


Stewart, for the plaintiff in error—Ellis and Short- 
ridge, contra. 
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Lirscoms, C. J.—T use was broneht into the 
Circuit Court, by a certiorari, to a justice of the 


ry. Pa ‘ } : } 4 ! 7 
neace. he petition s es, that jucgment nad been 
rendered in favor of lock, and that, sabsequent- 


ly to the rendition of such judgment, a settlement bad 
had 
3 


given the petitioner a receipt in full. ihat no exe- 
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1 ’ 41 . “+4 } ; 1 pa 
taken piace between the parties, and Wheelock 


cution was sued out on the judgment, against the pe- 
titioner, until the lapse of one year, from the time it 
was rendered. 

In the Circuit Court, Wheelock moved to dismiss 
the certeorarz, which was overruled. He then filed 
a brief statement of his cause of action, in the fol- 
lowing words: 

“ Josephus Wheelock complains, that before the 
commencement of this suit, Silas Wright, defendant, 
was indebted to him, in the sum of forty-six dollars, 
for goods, &c. sold and delivered, &c.; money had and 
received ; money lent and ad 
and expended ; and, therefore, promised said plaintiff 


vanced, and money paid 


to pay the same, and therefore he sueth.” 
* To which the defendant plead, in short, by consent, 


non-assumpsit, payment and set-off—on which pleas 
the plaintiff tock issue. 

On the trial, the plaintiff offered to prove, that 
there had been a contract, by which the defendant 
agreed to serve him, for a certain period of time, for 

rh. Cee 


stipulated wages; and, that he had paid 
dant, in advance; but that he had never performed 


the defen- 
the service: and, that the contract .was re sclnded. 
The testimony was rejected by ¢! 
missible, under the issues; and a verdict and judg- 
ment were rendered against the plaintiff. 
The errors relied on, are—first, the refusal to dis- 


ie Court, as inad- 
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miss the cerliorarz, on the motion of the plaintiff 
aad, secoudly, rejecting the testimony offered. 

‘The matter relied on, in the petition for the certie 
rari, occurred subsequent to the rendition of thie 
yedament, by the justice of the peace, aud afforded 
ho eround of objection to the correctuess of the judg. 
meut; at the time if was rendere¢—and was, there 
fore, according to the ease of Polo and another vs, 


*3Stewart J hompson® decided at the last term of this Court, 


not asatictent ground for the certrorara. This being 
the ouly ground on which i was prayed, 1 ought 
not to have beeu granted, The motion to dismiss 
should, therefore, have prevailed. But the piarutff 
after lis motion to dismiss, was overruled, proceeded 
to file his statemenutof bis cause of action, and elect 
ed to go to tritl, an the original consideration By 
so doing, we believe, he waived the objection that he 
hail previously taken, to the sufficiency of the pet. 
tion for a ces dioravi—aud that itis now, unavatlable, 

We will proceed to the consideratian of the se 
cond error assigned, 

In all oases of a trial de novo, of a canse bronght 
info the Circuit, or County Court, from the judgment 
of a justice of the peace, whether by appeal or cer: 
fimrart. the proceedings are not expected to be mark- 
ed by technical nicety: and) the boundaries of ae 
ti nsare col scrupulously observed. Tt is: sufficient 
ifan issue be formed on a substautial cause of action, 
This indulgence to proceedings commenced iin Courts, 
not of record, is wot only secured by our statute of 
jeofails, but it is also absolutely essential to the ends 
of justicesin such small causes, 

It is not to be expected. that the distinctions, be 
tween debi, ussumpsil, case or coveuaul, should be 
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kuown to these who are called on to fil the offte 
of justice of the peace. We believe, bowever, that 
tlie lestinony rejected ny the Court below, ought to 
have been received, apart frou the considerations 
suugested. If money has been bert on a COte 
tract, dn mlvance, oder the eX peclatioy tlt oat wall 
be fulfilled; bat whieh the party to whom the pay- 
ment is made. fuls te perforin hb Strietuess—tt caudal 
be recovered bick, under the issue for money bad 


aud re ceived, Phis was one of the issaes between 


the parties; aud we Kaow no legal ground for re- 


The judgunens Hust be reversed, atic the cuuse 


remanded, 
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ELLIOTT et al. vs. GRAY, for use, &c. 


1. Sureties to a bond, given by a claimant of property levied og 
under execution, can not, t seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re 
mains in force. 

2. That a jury, in determining an issue between a plaintiff in 
execution, and a claimant of property, levied on under it, 
have omitted to notice a portion of the property levied on; 
can not be objected, by the sureties to the bond of such 
claimant, in a proceeding against them, on such bond. 


This was a writ of error, taken by the sureties to 
a bond, given by a claimant of property, levied on 
under execution. Therecord disclosed, that at the 
August term of the county Court of Madison, held 
in the year 1828, William Gray, for the use of an 
other, recovered judgment against one Peter Bor 
ough; on which execution issued, and subsequently 
was levied upon sundry goods and chattels of the 
defendant; that one Francis Atkinson interposed his 
claim to said property, under the statute, and execut- 
ed the usual bond, with the plaintiffs in error as his 
sureties. The papers being returned into the Cir. 
cuit Court, a jury was impanneled, who found the 
property subject to the execution; and in their ver- 
dict, assessed the value of part only, of the goods 
levied upon. 

Afterwards, the bond being returned forfeited, a 
writ of capias ad satisfaciendum was issued by the 
clerk, against Atkinson and his sureties; who tooka 
writ of error from the judgment so entered by the 
clerk, and removed the case into this Court. 
McClung, for the pl’ts. in error— Thornton, contra. 
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Liescoms, C. J.—William Gray for the use of 
James Gray recovered a judgment against one Pe- 
ter Borough, for the sum of one hundred dollars and 
seventy cents, debt, and five dollars damage, and 
twelve dollars twelve and one half cents, cost.— 
An execution was sued out on this judgment, and 
was levied on several articles of personal property ; 
all of which was claimed by Francis Atkinson, and 
bond given for the trial of the right thereof, with Da- 
vid McElhary and John R. Elliott securities. On 
the trial, the property was found to be subject to the 
execution, which was levied on it; and the jury 
found the value of a horse and a wagon at fifty 
dollars each, without finding the value of some 
articles levied on, and without any particular no- 
tice of them. The bond for the delivery of the 
property was forfeited; and execution was sued out 
on such forfeiture, agaiast the securities, for the 
amount of the valuation of the horse and wagon, 
and cost. Atkinson, McElhary and Elliott, sued out 
a writ of error, and now assign for error, the omis- 
sion of the jury to assess the value of the other ar- 
ticles levied on. 

McElhary and Elliott were not parties to the 
judgment, on the issue for the trial of the right 
of property. And it is not from that judgment, 
that the writ of error is sued out, but it is from 
the judgment on the forthcoming bond. it may 
therefore be well questioned whether any defect in 
the judgment on the issue for the trial of the right 
of property, can be relied on, so long as that judg- 
ment remains in force, and not reversed. 

The error however in not embracing the other 
4s. & p. 22 ' 
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property, is such an one as can be of prejudice to no 
one, but the plaintiff in the execution. He does not 
seek satisfaction out of the securities, for that pro. 
perty. He only pursues them for the value of the 
property assessed by the Jury. 

Judgment affirmed. 


HAYS wS. GOREE. 


1. Under a parol contract, for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
of the premises, for that period. 


Error to the Circuit Court of Monroe. 

This action was assumpsit, against Hays, for the 
use and occupation of lands, the freehold of the de 
fendant in error. The plaintiff below declared in 
two counts, for the use and occupation of a certain 
tract of land, with ‘the appurtenances, lying, situate 
and being upon the Alabama river—for the space of 
one year; and in the first count, averred a promise 
to pay the sum of two hundred dollars, on request— 
and in the second count, an undertaking to pay so 
much as the plaintiff deserved to have and receive, 
as rent, &c. 

Upon the trial, it was proved, that the plaintiff be- 
low, had leased to the defendant, by parol, the afore- 
said tract of land, for the teri of five years. 

In reference to the evidence of this contract, the 
Court below was requested to charge the jury—first, 
that if a special contract were proved, it was incom- 
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petent for the plaintiff to introduce testimony, as to 
the value of the land for one year: secondly, that if 
the jury were satisfied, that the contract of lease was 
for a longer term than one year; and that there ex- 
isted no memorandum of such contract, in writing, 
then the defendant was entitled to a verdict. The 
Court, however, instructed the jury, that if the lease 
were to endure for five years, and there was no me- 
morandum in writing, the contract was void in law; 
and that the plaintiff could resort to an implied pro- 
mise, for use and occupation. 

To these opinions of the Court, the defendant be- 
low excepted, and verdict being rendered against 
him, he removed the case here. 


Bagby, for the plaintiff in error—Stewart contra. 


SaFFrotp, J. — The action was assumpsit, by 
the defendant in error, against the present plaintiff, 
to recover two hundred dollars, for the use and oc- 
cupation of a plantation or tract of land, belonging 
to Goree, which, it is alleged, Hays had used, occu- 
pied and enjoyed for one year, (1828,) at his special 
instance and request, and by the permission of the 
former—which sum, for the consideration aforesaid, 
Hays is charged, to have undertaken and promised 
to pay. The trial was had on the general issue, and 
the plaintiff below recovered. 

A bill of exceptions, taken on the trial, states that 
it was proved, Goree had leased or rented the land 
to Hays, for five years. “ Under tliis proof, the de- 
fendant requested the Court, to charge the jury, that 
if a special contract was proved, it was incompetent 
for the plaintiff to introduce proof of the value of 
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the land, for one year.” Also, “if they were satis. 
fied, that the lease or renting from Goree to Hays, 
was for a longer time than one year, and there was 
no evidence or memorandum of that contract, in wri- 
ting, they could not find for the plaintiff.” The 
charge given was, “that if the jury found the lease 
to endure for five years, and there was no memoran- 
dum in writing of the lease, the contract was void, in 
law ; and that the plaintiff could resort to an impli. 
ed promise, for use and occupation.” 

In refusing to give the instructions requested, and 
in instructing otherwise, as stated, the Court is charg- 
ed to have erred. 

The counsel for the plaintiff in error insists, that 
a former decision of this Court, in the case of Bell ys, 
The heirs of Ellis, and the cases there referred to, 
are authority for a reversal of the judgment, in this 
case. On the part of the defendant, it is contended, 
that the cases cited recognise a different doctrine, 
sustaining this judgment. 

In the case of Bell vs. The heirs of Ellis, Bell, the 
original defendant had occupied the land, undera 
contract of sale, but the contract was illegal and void, 
because not made pursuant to a statute, which had 
authorised the sale of the estate of the heirs, ina 
particular manner. Subsequently the land was sold, 
according to the provisions of the statute, to a differ- 
ent person—the consequence of which was, that Bell 
was under the necessity of yielding the possession, 
at the end of the first year. The question was, whe- 
ther rent, for the year, could be recovered against 
him, in an action of assumpsit, for use and occupa- 
tion. 

This Court then remarked, “that the action upon 














an 
of 
ant 
be 
cor 
ine 
ed 
cip 
: 


to: 
tha 
oth 
is | 
si0 
all 
the 


pa 


it’ 
del 


vis 


the 


atis- 
ays, 
Was 
Wri 
The 
Case 
ran- 
1, in 
apli- 


and 
arg: 


that 
l vs, 
1 to, 
this 
Jed, 


‘ine, 


the 
era 
oid, 
had 
in a 
old, 
ffer- 
Bell 
ion, 
‘he- 
inst 


|pa- 














an implied promise for rent, will only lie, in virtue 
of the statute, and where the relation of landlord 
and tenant is preserv ud, that this relation will 


be destroyed, when the possession is held under a 
contract of sale ; songs that contract may be void— 
ineffectual to convey the premises——-or even prevent- 
ed by the purchaser, h in elf:” and, that these prin- 
ciples were fatal to thai ection.” 

This doctrine was declared, with reference, alone, 
toa contract, for the conveyance of the fee—and, in 
that view, with the necessary explanations of the 
other existing remedies, expressed or impled, there 
is conceived to be no objeciion to it. But the deci- 
sion referred to, does not declare. that the effect of 
all yoid contracts, for possession, shall be a denial of 
the right of recovery, in an action for use and occu- 
pation, nor a destruction of the relation of landlord 
and tenant. It says the relation must exist, and that 
it will be destroyed, when the possession is held un- 
der a contract of sale, though the contract be void. 

That decision was made with reference to the pro- 
visions of the statute of this State, “for the recove- 
ty of rent,” &c., passed in 1812, which is similar to 
the English statute, of 2 George, II, and to the sta- 
tute of New York, on the same subject. Ours pro- 
vides, that it shall be lawful for any person ,to whom 
any rent may be due, “when the demise is not by 
deed, or, if by deed, not specifying the rent to be 
paid, to recover a reasonable satisfaction for the tene- 
ments occupied by the defendant, in an action on the 
case, for the use and occupation of what was held 
or enjoyed ; and if, on evidence, on the trial of such 
action, any parol demise, reserving any rent, or ade- 
mise by deed, but no rent therein agreed on—in el- 
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ther case, the plaintiff in such case, shall not be nop. 
suited, but shall recover a reasonable satisfaction fo 
the tenements occupied.” 

‘he former decision of this Court to which refer. 
ence has been made, rests for its authority mainly op 


26 re the case in New York, of Smzth vs. Stewart." Th 


Rep. 4 





that case, an agreement had been entered into, be 
tween the plaintiff and defendant, for the sale of the 
land. The defendant, as purchaser, entered into 
possession, but afterwards refused to complete the 
purchase; upon which the plaintiff sued for the ux 
and occupation. The question, whether that action 
was sustainable, upon the facts as stated, being pre 
sented for the consideration of the Supreme Court; 
they remarked that at common law, no action of a 
sumpsit for rent, would lie, except on an expres 
promise, made at the time of the demise. That the 
action before them was given by the English statute, 
which that State had adopted ; but that from its terms, 
“it seemed to apply only to the case of a demise, and 
where there exists the relation of landlord and ten- 
ant, founded on some agreement creating that rela 
tion.” That the defendant in that case entered ut 
der a colour of title which might have been enforced 
in equity.” That by refusing to perform the com 
tract, he changed himself into a trespasser. That 
he never was strictly a tenant, never was entitled to 
notice to quit, nor liable to distress, or to an action of 
assumpsit for rent. But he was declared to have 
been liable to be turned ont as a trespasser, and re 
sponsible in that character, for the mesne profits— 
Our previous decision also refers for authority toa 


4 Taunt. decision in England, Keriland vs. Pounsett,, There 


a purchasor took possession of the premises and paid 
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the full price agreed on, under a contract of sale, 
which, on account of a defect in the vendors title, 
failed to be completed. for the failure to consum- 
mate the title, the vendee abandoned the possession, 
declared a rescision of the contract, and sued for and 
recovered back the purchase money, with the ex- 
penses of investigating the title. The vendor then 
instituted this action to recover rent for the time du- 
ring which the defendant had occupied the premises. 
The Court of Common Pleas reled. that a contract 
could not arise by implication of Jaw, under circum- 
stances, the occurrence of which : oe wey par- 
ties ever had in their contemplation. t if money 
had been paid, and possession taken Bisa in title, 
it was just that the one party should take back his 
money and the other take back his house; and it 
was impossible to make the rules of law depend on 
the loss or gain in each transaction. Both these de- 
cisions are understood io have been made under stat- 
utes substantially the same as ours, and [ have noticed 
them more in detail than would otherwise have 
been necessary, to show thai both of them (as well 
as the previous decision of this Court,) were made 
in cases. clearly distinguishable from this. They do 
not determine the question, whether assumpsit will 
lie for the use and occupation of lands for one year, 
when the possession was taken by the permission of 
the plaintiff, under a parol lease, for a longer term ; 

or whether such enjoyment of the premises, th 1ough 
the contract can not be specifically enforced, does not 
create the relation of land lord and tenant. Admit- 
ting that such agreement can not be enforced against 
a lessee who has taken no benefit from the contract, 


it does not follow that one who has enjoyed the pro- 


on 
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fits under the lease, for one or five years, should not 
be legally responsible for the term during which i 
was competent for the parties to contract by parol— 
The restriction of the statute is only, that no action 
shall be brought whereby to — any one “ upon 
any contract for the sale of lands,” &c., “or the 
making any lease thereof for a aa rer term than one 
year.” ‘This action is brought for but one es and 
though the contract was for a larger term, it does not 
appear, (if that were podbot that any price or rate 
of rent was agreed on. Had the mines to or. 
cupy, been for an indefinite term, the relation of land 
lord and tenant would have been unquestionable. 
There are other decisions by the Supreme Cour 
of New York, which also relate to this subject— 
The case of Osgood vs. Den 7 was an action for 
use and occupation. ‘The Court held that the action 
was sustainable upon an implied as well as an expres 
permission of the landlord. That a tenant wha 
after the expiration of his term and peyment of rent, 
under a parol demise, continues in possession, with 
out any new agreement with the landlord, can not, 
in an action against him for the use and occupation 
of the premises, subsequent to the expiration of the 
former term, dispute the title of the plaintiff. That 
his subsequent holding will be deemed to have been 
by the implied permission of the original lessor. 
Again, in the case of Abeel vs. Radcliff,” the same 
doctrine, of subsequent liability, was maintained 
agvainst-a lessee, by deed, who held over after the et 
piration of the time; also against one balding under 
a covenant contained in the expired lease, for a re 
newal of the lease, though no price or rate of rent, 
for the subsequent term, was expressed. Such was 
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declared to be the law of that contract, notwithstand- 
ing the deed contained a covenant for a renewal of 
the lease, without sufficiently defining the term of 
renewal; and for which uncertainty the Court con- 
sidered that covenant void, under the statute of frauds, 
go that it could not be enforced. The decision of 
this Court in the case of Allen vs. Booker,® referred .ogiwsot 
to by the defendant in error, is also entitled to its 
influence on this case. It is ruled, in that case, 
that an gcjjon of assumpsit is sustainable, to recover 
back money, paid on a parol purchase of land—such 
contract being void, by the statute of frauds. 

The principle of the decisions last reviewed, I 
understand to be, that though contracts be void, un- 
der the statute of frauds, so that the law will not en- 
force them—yet, that the maxim ez turpt causa, non 
orttur actio, does not apply tosuch. That if one has 
entered into such contract, and received value under 
it, the law creates a responsibility, and implies a 
promise to pay, or account to the other, according to 
the obvious justice of the case. 

In the present case, we think the parol lease, and 
the enjoyment of possession, under it, for a year or 
more, created the relation of landlord and tenant, 
at least for the one year; and during this time, the 
occupant would have been entitled to notice to quit— 
consequently, that this action was sustainable, for a 
fair and reasonable rate of rent, for the same term. 

We are unanimous in the opinion, that the judg- 
ment must be affirmed. 
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LEE and CASEY, vs. WHITE, adm’r.* 


1. Where a vendee of real estate, who purchases at an admin. 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale. 


This was an action of assumpsit, upon a promis. 
sory note executed by the plaintiffs in error, to White 
and Leslie, administrators of all and singular the 
goods and chattels, rights and credits which were of 
Edmund Lane deceased. In defence to the action, 
the defendants plead non assumpsit, payment, set off, 
and failure of, and want of consideration: to which 
there were replication and issue. 

On the trial, the plaintiff having produced the 
note in evidence, the defendants offered proof that it 
had been executed in consideration of a tract of land, 
belonging to the estate of Edmund Lane, of whom 
the plaintiff was the surviving administrator; that 
the land had been sold to satisfy debts, under an or- 
der and decree of the county Court; and to this end 
offered in testimony, the petition of the administra- 
tor, and the order of the Court. 

The petition and order thus produced did not 
show, whether the heirs interested in said estate were 
minors, femes covert, or of full age ; nor what notice 
had been given to them: nor could any return, fur- 


* Vide a full report of the grounds of defence relied on in this mse, in that 
of Wiley and Gayle rs. White and Lesley.—3d Stewart & Porter page 355. 
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ther order, or bond be found touching said sale, by 
the said administrator. The plaintiff proved, that at 
the time the decree for sale of the lands was render- 
ed, great carelessness existed in respect to the office 
of the orphan’s Court: but he did not prove that 
any of-the requisites of the law, in such case, had 
been complied with. He, however, proved, that the 
defendant, Lee, who purchased the land, had relin- 
quished one half thereof, tothe General Government, 
under an act of Congress; and applied the part re- 
linquished to the payment of that half reserved.— 
That a final certificate had issued. therefor, in his 
own name; and that it had been duly forwarded to 
the general land office, fora grant. It was also in 
proof, that the defendant, Lee, was in possession, 
and had been, from the time of the sale. 

The Court charged the jury, that in the sale of 
real estate, to render a failure of title, a defence 
against a promissory note, the failure of title should 
be total: that if the jury believed the defendant 
would receive a patent for the said land, there was 
not a total failure of title; and it could not be en- 
quired into in this suit—whether the title of the 
heirs of Lane were divested or not. 

This charge being excepted to, and a verdict ren- 
dered for the plaintiff, a writ of error removed the 
cause here. 


Hopkins and Elis, for the defendant in error.— 
It is admitted by the defendant in error, that if this 
case falls within the principles of the case of Wiley 
and Gayle vs. Whate and Lesley, decided at the last 
term, then the judgment must be reversed. But it 
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is conceived, that a very different question is present- 
ed, which will fully appear by a slight examination 
of the facts. 

From the bill of exceptions it seems, that the 
plaintiff in the Court below proved, by the register 
of the land office, that the defendant, Lee, had, in 
1828, relinquished one of the half quarters of land 
purchased, (and for which the note was given) and 
applied the part relinquished to the payment of the 
half reserved. And that a final certificate had been 
forwarded to the general land office, for a patent, but 
that the time for receiving the patent had not yet ar- 
rived; the uninterrupted possession of Lee, was al- 
so admitted. -What is the question then presented! 
It is, whether there has been a total failure of con- 
sideration ; or, in other words, a total failure of title, 

The Court charged the jury, that in the sale of 
real estate, to make a failure of title a defence on (to) 
a promissory note, the failure of title must be total. 
This is clearly the general principle, as settled in this 
Court, in the case of Wéelson vs. Jordan—where it 
is said, that if there be no fraud, and the purchaser 
is not evicted, he cannot resist the payment of the 
purchase money, on account of defects in the title. 
But in this case, it does not appear, that there were 
even defects in the title. No rights ever vested in 
the heirs of Lane. The land was purchased under 
the credit system; the certificate passed into the 
hands of the administrators; anda transfer was made 
to Lee; (such a one as was recognized by the Re- 
gister,) and such as entitled Lee to a patent from the 
General Government. And there can be no ques 
tion, but that Lee did obtain a patent for the half 
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quarter reserved—this question having been (pro- 
perly ) submitted hy the Judece to the jury, and they 


having found the f irmatively, by rendering a 
yerdict for the plaintiff. 

As to the point, whether the title of the heirs of 
Lane was divested, and which-the Court determined, 
could not be en juired into, in the suitatiaw. The 
Court certainly decided correctly in this—it was a 
question which did not and could not arise, in the suit 


1 


atlaw. For the facts show, not only that they did 
not have any title; but that the title had’ vested or 
would certainly vest in Lee, the defendant. 

Lee, then, has the legal title, and is in possession— 
how is he to be injured, by being compelled to pay 
the purchase money. Suppose the heirs of Lane 
were to file their bill against Lee, to compel a con- 
veyance, “on the ground of the irregularity in the 
County Court.” he would meet them, by saying, al- 
though the proceeding in the County Court was ir- 
regular, yet, you never had any title to the land, and 
therefore can not. be prejudiced. I obtained my pa- 
ificate.—I paid a valuable consi- 





tent, under the cer 
deration for the land—and the money which was 
paid, went to the discharge of debts, for which the 
land would have been subject, in your hands, even 
supposing that you were the trne owners. 

Under such circumstances, it seems that a Court 
of Chancery would never interfere, to disturb the le- 
gal title of the purchaser.—See Minor, 165; 1 Stew- 
art, 490; 2 Wheat. L: on vs. Jordan, 3 Stew- 
art & Porter, 92 

Another view of the subject: Lee, by his volun- 
tary act of relinquishing slaced one half quarter 
beyond the reach, n of the representatives of 
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Lane, but himself, and all other persons, except thoy 
who may again derive title from the government, w, 
der a new contract. 


Taytor, J.—There is an important distinction, be 
tween this case, and that of Wiley and Gayle 
White, decided at the last term of this Court. h 
that case, no title bad vested in the purchasers, by 
the proceedings of the representatives of Lane: in 
this, Lee, the purchaser, has, by virtue of the act of 
Congress, relinquished one half of the quarter section 
of land, paid the United States for the other half 
and obtained a final certificate for it, in his own 
name ; which has been forwarded to the general land 
office, that a grant may issue in conformity ther 
with ; and he has always, from the time of the pur 
chase, held possession of the premises. He stands 
in the same situation as if he actually had a grant 
from the general government. 

But it may be replied, that this only places him in 
the situation of a trustee for the benefit of the heirs. 
He certainly would be so considered by Chancery, 
if, in equity and good conscience, he ought to be: 
but that Court would afford him full justice—and, if 
the representative of Lane should honestly appre 
priate the money recovered from Lee, (and we can 
not presume he would not,) would never decree in 
favor of the heirs, without securing Lee, in what he 
had paid. 

But this Court is not authorised to enter into this 
hypothetical inquiry of what a Court of Chancery 
might do, to determine on the validity of a defence. 
Lee has obtained a valid legal title—he is sued a 
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law, for the purchase money :*if a Court of Chance- 
ry may, hereafter, be appealed to, we are not autho- 
rised to anticipate its decision, and to frame the judg- 
ment of this Court, by it; but we will leave it to that 
Court, should it ever be resorted to, to settle the whole 
controversy between the parties. 

The judgment must be affirmed. 


SaFFoLp, J., not sitting. 
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THOMPSON US.. ALLEN. 


1. In trying the question of the indebtedness of a garnishee, ig 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a,response, averring it, by the plain- 
tiff. 

2. Where a garnishee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and a 
issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him. 

3. Under the attachment laws of this State, a levy of the a 
tachment upon property, is equivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) is, to this end, a levy up 
on property. 

4. So, to give a Court jurisdiction of an attachment cause, itis 
sufficient, that the summoys of garnishment has been exece 
ted upon one; indebted to the defendant, at the time of the 
service of process. 


On the 27th day of April, 1830, Wade Allen, the 
defendant in error, obtained process of attachment, 
against the estate of John Thompson, returnable to 
the ensuing September term of the Circuit Court 
of Montgomery. The writ issued by the justice, 
was in the usual form prescribed by statute, and con- 
tained an indorsement, that the process was founded 
upon ten promissory notes, executed by the defen 
dant, to ene Slaughter or bearer. Upon the back of 
the writ was also indorsed the following words— 
“‘Garnishee Moses Thompson, William Germany, 
Jesse Thompson W.C. Thompson, Solomon Thomp 
son :” and it was returned by the sheriff, executed. 

At the September term of the Circuit Court, Mo 
ses Thompson, one of the garnishees, appeared and 


made oath that he was neither. indebted to the de 
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fendant in attachment, nor possessed of any of his 
goods, &c. And the said Allen made oath, also, that 
the said garnishee, Moses Thompson, was indebted 
to the said John Thompson, at the time of the ser- 
vice of garnishment, in the sum of one hundred and 
twenty-five dollars. Then followed an averment of 
the said indebtedness, signed by the plaintiff’s coun- 
sel. 

No further proceedings appeared, from the record, 
to have been had, until March term, 1831,.when the 
following entry was made, to wit :—“ Wade Allen vs. 
John Thompson. This day came the said plaintiff, 
by his attornies, and Moses Thompson, who was 
heretofore summoned as garnishee, and an issue be- 
ing made up between the said plaintiff, and the said 
garnishee, according to the statute in such case made 
and provided ; and whereupon came a jury, to wit— 
twelve good and lawful men, who, being elected, 
tried and sworn, upon their caths do say, they 
find, that the said garnishee was indebted to the said 
John Thompson, at the time of the service. of the 
said garnishment, in the sum of eighty dollars and 
eighty-four cents; wherefore it is considered by the 
Court, now here, that the said plaintiff recover of the 
defendant, John Thompson, the sum of eighty dol- 
lars and eighty-four cents, for his damages, in the de- 
claration mentioned; and his costs, in that behalf 
expended—for which execution may issue. And it 
is further considered by the Court, that the said 
plaintiff recover of, and have execution against the 
said Moses Thompson, for the sum of eighty dol- 
lars and eighty-four cents, and his costs, in and 
about the prosecution of the said issue expended. 
As & p. 24 
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Moses Thompson, the garnishee, by a writ of er. 
ror, removed the cause into this Court, and assigned, 
for reversal of the judgment, the following causes 
to wit— 

First—That the cause was discontinued as to Mo 
ses Thompson, before the rendition of judgment a 
gainst him. 

Secondly—That the case was tried as on issue, 
when none had been formed, and when Moses Thomp. 
son was not in Court. 

Thirdly—That judgment was rendered against the 
garnishee, for costs. 

Fourthly—That judgment was seteneil up against 
the garnishee, and the defendant in the attachment 

Fifthly — That no declaration was filed in the 
case. 


The case was argued by Ellis, for the plaintiff in 
error— Gordon, contra. 


For the plaintiff it was insisted— 

ist. That there had been no summons of garnish- 
ment issued or served on the garnishees; and that, 
therefore, they were not in-Court. The attachment, 
it was said, was 2 proceeding in rem, but, in this case, 
it had nothing to rest upon; no levy upon goods ot 
chattels of the defendant, even to bring him into 
Court. How then could the Court exercise jurisdic- 
tion here, in respect to the garnishee. To bring a 
party, in proceedings of this nature, into Court, there 
must be, so far as the defendant is concerned, at least 
a levy upon his goods—so far as the garnishee is af- 
fected, an answer admitting indebtedness. Here, 
there was neither. 
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Qdly. That the cause was discontinued, ‘as to Mo- 
ses Thompson, the garnishee. He had been sum- 
moned, and, in compliance with it, had answered at 
the return term, as required by law. No default 
was made by him; but, at a succeeding term, with- 
out a continuance of the cause at the first, he is 
mulct into a judgment. And all without any appa- 
rent benefit to any one, but the plaintiff, seemingly, 
to favor his own delay. 

3dly. No declaration was filed in the cause; and 
yet a judgment is entered against both the defen- 
dant and the garnishee. Whether this defect could 
be reached by the garnishee, were the judgment a- 
gainst him alone, might be questioned ; but here the 
judgment being rendered jointly against both, gave 
all advantages on account of the irregularity. 

4thly. ‘That, under the statute, no costs could go 
against the garnishee. He may be presumed to make 
cath fairly and honestly : and the fact that the jury 
find against him, can not affect the truth of his oath. 
A verdict might be rendered a garnishee, on the oath 
of a perjured witness—if so, how could that fact af- 
fect the policy of thestatute? The statute is expli- 
cit, and it could not have been contemplated, that, 
in any event, costs should be rendered against a gar- 
nishee. 


For the defendant in error, it was said, that no 
chasm appeared in the proceedings, and therefore no 
discontinuance resulted. The defendant was brought 
into Court, by the levy of the attachment----that le- 
vy was upon money due to him, by the-garnishee. 
The garnishee, having appeared, made a voluntary 
issue, by denial of his indebtedness—now, what was 
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the proper course of the plaintiff?’ Why, as the 
law prescribed, to deny the fact, and leave it to be 
determined by a jury. There was nothing irregy. 
lar in this, because it is the course required by the 
statute. The issue so formed, then, was founds 
gainst the garnishee, and the only result must have 
been the judgment against him. 

As to costs—when the garnishee answers he is ip. 
debted, he is no party to the controversy ; but, when 
he answers falsely, he makes up a suit between him- 
self and the plaintiff; andthe costs must, of course, 
follow, if he be found in dofanlt. 

In respect to the judgment against the defendant 
in the attachment, the garnishee can take no advan 
tage. The regularity of it is a matter, not in issue, 
as between his liability and the claim of the plain- 
tiff. The only question for him to answer, is his in- 
debtedness; and that alone must be tried. 


Taytor, J.—The material points made in this case 
are— 

ist. That the suit was discontinued before the 
judgment was rendered in the Circuit Court. 

2d. That no issue was formed and submitted to 
the jury. 

3d. That costs were adjudged against the gar- 
nishee. 

4th. There was no such levy of the attachment, 
as to give oes of the cause to the Circuit 
Court. 

5th. No declaration was filed against the original 
defendant. 
6th. There was error, in rendering judgment 
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a 
against the original defendant, upon the verdict.of the 
jury against the garnishee. 

The first point is not sustaihed b 
The attachment, which was issued by a justice of the 
peace, was returnable to the September term 1830, 
of the Circuit Court; at that term the garnishee, 


| ’ 
7 Jue record.— 


Moses Thompson, appeared and answered, denying 
his indebtedness. ‘I'he record proceeds immediately 
1 I 


to state, that the soropeg made the —— which 
is inserted init, that the defendant was indebted, &c., 
and to file his declaration or statement, averring such 
indebtedness. It is true the transcript is made out, 
and put together in a most bungling manner, ‘he 
without any regard to order; but after a careful ex- 
amination, this appears to be the correct nnderstand- 
ing of it. 

At the next term, a jury was impanneled, without 
any response being made, by plea, to this statement, 
who found, that the siiiuialane was indebted, &c. 

The garnishee had answered, that he was not in- 
debted; the plaintiff in his statement alleged that he 
was—in the sum of one hundred and twenty-five dol- 
lars: what was necessary to formthe issue? Noth- 
ing more than the simple denial of this statement by 
the garnishee. It is not more essential that such 
denial should a appear in the record, than the smelter, 
after the general issue: therefore the second point 
can not be sustained. 

The statute proyides,* “that the garnishee shall 
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be obliged to appear at the return of the attachment, 


and answer what shall be objected against him, and 
abide the judgment of the Court; and shall be al- 
lowed out of the effects attached, reasonable satisfac- 
tion for his attendance.” 
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ee a) le monil 
No provision is made in this statute, for contesting of th 


the answer of the garnishee; therefore, under its debte 


provisions, a judgment for costs against him, would levie 

not be authorised. But a subsequent act provides, tion 
= ri ° . . ® 4 

that if a garnishee denies his indebtedness, the plain. to th 


tiff may make affidavit, that he believes him to be the 


indebted, whereupon an issue shall be formed, totry F yhey 
the fact: this act contains no provision with regard T 
to costs. eisio’ 

If such an issue be formed, it is evident that the case, 
proceedings assume all the nature and formalities of F jit 
a suit between the plaintiff and garnishee; and it proc 


would seem, that all the consequences of a suit, at § The 
tend upon these proceedings. It is no longer a case 1 { 
in which the garnishee merely complies with the B hay 


process of the Court, occupying more the character N 
of a witness, than a party; but he is, to every intent, B shat 
a patty; and may summon witnesses, obtain contit- 7 


uances, &c., and swell the costs, as much as the ori 
ginal defendant could have done. If it is found, 
that in doing all this, he is endeavoring to avoid the 
payment of a just demand, is he to be rewarded for 
his iniquity, by recovering against the plaintiff, the 
costs which he has expended? The uniform prac 
tice throughout the State, has been, to render a judg- 
ment against him, in such case, for the costs which 
have accrued on the proceedings upon the garnish- 
ment ; and this practice is sanctioned by the law. 

It is contended, however, that the indebtedness of 
a garnishee, will not of itself give jurisdiction to the 
Court. 

This position can not be sustained. The statute 
treats a levy upon property by attachment, as equiva 
lent to the personal service of process, and the sum- 
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moning of one indebted to the defendant, is the levy 
of the attachment upon property. ‘True .such in- 
debtedness must exist, where no property is actually 
levied on, or the Court can not so far take jurisdic- 
tion, as to render a judgment against the defendant 
to the attachment; but it is immaterial at what time 
the indebtedness is ascertained, so that it existed 
when the process was served. 

The two last points come directly within the de- 
cision in the case of Stebbins vs. Fitch.* In that 21 stewart 
case, the Court said—* the garnishee can not be per- !™ 
mitted to take advantage of any irregularity in the 
proceedings between the parties to the attachment. 

There is a judgment against Bates” (the defendant 
to the attachment) ‘‘ which operates a complete dis- 
charge, as to the garnishee,” &c. 

No disposition is felt to question the authority of 
that case. 

The judgment is affirmed. 
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1. Where an agreement was entered into by three persons, 
whereby it was declared, that C contracted as the party of 
the first part, and D & N, as parties of the second part; i 
was held, that D & N were partners in respect to such agree. 
ment; so as to be jointly liable to C, for his proportion of prof 
its, arising under the agreement, declared on settlement. 

. Where on a settlement in such case, a balance was declared 
as due to C, under the agreement; and D endorsed such fact 
on the back of the agreement, stating it to be due to C, from 
N & D, and in N’s hands, and subscribed it ““N & D”—heli 
that C’s assent, by the words “ very well,” to the understand 
ing that the said balance was in N’s hands, did not bar his 

- claim, against D’s liability as one of the partners. 

3. One, having a‘joint claim or demand against two, can notbe 
held to release the liability of either, by a mere verbal acqui- 
escence, (tnaccompanied by a positive assent, on sufficient consi- 
deration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. 


to 


This was a process of garnishment, issued. upon 
a judgment, rendered in Madison Circuit Court, 
gainst John Carney. ‘The garnishment was exec 
ted upon Drake, the plaintiff in error, and required 
him, (with one John Neely,) to appear at the Spring 
term, 1827. of said Court, and answer on oath, what 
he was indebted to said. Carney, or what effects, &. 

On the 9th day of- May, 1827, the said garnishee, 
Drake appeared before the Court, and answered up- 
on oath, that James Neely and himself, as partners, 
were indebted to said Carney, in a sum above the 
amount of three hundred dollars: that he had _ not 
paid it himself; and did not know whether said 
Neely had paid it or not. 

On the ensuing day Drake appeared, and prayed 
the Court, to answer further, which being granted, 
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he stated, that on the 2ist day of February, 1823, 
he entered into partnership with said Carney and 
Neely, for the purpose of freighting cotton—that 
while the said copartnership existed, the net profits 
amounted to the sum of twelve hundred dollars— 
making the sum of four hundred dollars, to each 
partner: that on settlement, the said Drake obtained 
the amount accruing. to himself; that the sum of 
three hundred and thirty dollars, was left in the hands 
of Neely, as due and owing to Carney: that Carney 
did not claim any thing of the said Drake, but look- 
ed alone to Neely for the amount aforesaid. 

Drake, the garnishee, in his answer, exhibited the 
articles of agreement between Carney and Neely and 
himself; by which it appeared, that Carney, of the 
one part, and Neely & Drake, of the other part, un- 
dertook to freight cotton, the said Carney to furnish 
two beats; and Neely & Drake to provide two, also; 
that each partner was to pay an equal part of the 
expense ; Carney to bear one third of the profit and 
loss; and Neely & Drake to be the acting partners, 
and furnish freight. _ 

Reed having made affidavit, as required by stat- 
ute, an issue was formed between the parties; and a 
verdict was rendered in favor of the plaintiff: and a 
new trial was subsequently granted, which resulted 
in the like judgment. 

On the trial of the last issue, (the articles of agree- 
ment being in evidence,) it was proved, that on the 
24th of May, 1826, a settlement was made between 
the parties, of the matters of said agreement, and an 
account stated thereon; by which a balance was 
shown to be due to Carney, from Neely & Drake, of 
4s &p 25 
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three hundred and thirty dollars: that on the back 
of said agreement, a witness who had stated the ac. 
count, endorsed the words following, to wit—“ after 
a final settlement, there appears to be a balance of 
three hundred and thirty dollars, due from Neely & 
Drake, to John Carney—the amount of which is in 
the hands of James Neely. 24th May, 1825.”— 
Which memorandum was signed by Drake, thus, 
“Neely & Drake.” That at the time of this pro- 
ceeding, it was generally understood, that the part- 
nership was dissolved : and that Drake then stated, 
that he was liable to Carney for the balance afore. 
said, but that as Neely had the money, he wished all 
means used to get it from him. | That when inform- 
ed of this arrangement, Carney replied, “ very well,” 
and seemed satisfied therewith. That Neely was 
then, and for some time thereafter, solvent. 

The Court below, in reference to this proof, was 
requested to charge the jury, that if a settlement had 
been effected between the parties, at the time of the 
dissolution of the copartnership ; and the arrangement, 
that Neely should pay the amount due to Carney, 
made known and assented to by the latter, then Drake 
was discharged. This the Court refused; but in- 
formed the jury, that nothing under the facts stated, 
would discharge Drake, but an express agreement on 
valuable consideration. Further, that as said arti- 
cles between Carney and Neely & Drake, provided, 
that Carney was to have one third part of the profits, 
and to sustain one third of the loss of the business; 
and as Neely & Drake were to perform acts, under 
them, distinct from those to be done by Carney—the 
legal effect of them was to bind Neely & Drake, 
jointly, as partners. And that if on settlement, there 
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was a deficit in Neely’s hands, due to Carney, Neely 
& Drake were jointly liable, as partners, to Carney, 
for it: and that the fact of signing the statement, on. 
the back of the agreement, by Drake, in the name 
of Neely and Drake, confirmed the fact of the co- 
partnership liability. ‘That Drake’s first answer in 
the proceedings, also confirmed this supposition : and 
that if the jury found these facts, Reed occupied 
Carney’s situation. Also, that Carney’s verbal ac- 
quiescence in the arrangement, that Neely should 
pay him his balance, did not exempt Drake from 
liability. 

These opinions of the Court being excepted to, a 
writ of error removed the cause here. 


Huchison & Craighead, for the plaintiff in error— 
Hopkins, contra. 


Sarrotp, J.—Drake, the plaintiff in error, hav- 
ing been summoned as garnishee, at the instance of 
Reed, to answer what he was indebted to Carney, 
who was debtor to the latter; Drake appeared in 
Court,.in obedience to the garnishment, and answer- 
ed, on oath, that himself and James Neely, as part- 
ners, owed said Carney upwards of three hundred 
dollars, that he had not paid it himself, and he did 
not know whether Neely had paid it or not. Ona 
subsequent day of the same term, Drake re-appeared 
in Court, and, having obtained leave, made a further 
statement, on oath, which, in effect, was, that in 
February, 1823, he entered into partnership with 
Carney and Neely, by written articles, which were 
exhibited, for the purpose of freighting cotton to New 
Orleans—that the enterprise having been commenced 
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and concluded, the net profits appeared to be about 
twelve hundred dollars, making four hundred dollars 
to each partner ; on settlement, of this amount, he, 
Drake, obtained for himself, four hundred dollars— 
leaving’ the residue in the hands of the other two, 
the larger portion thereof in the hands of Neely.— 
That afterwards, and before the service of the gar 
nishment, on an inspection of the partnership papers, 
there appeared in the hands of Neely, about three 
hundred dollars, of the portion of the profits belong. 
ing to Carney, who on that account, took that amount 
on Neely—-that he, Drake, having received only his 
proportion of the profits, owed Carney nothing ; nor 
did the latter ever claim of him any part of the sum 
left in the hands of Neely; and that his then full 
statement of the whole transaction, had been render- 
ed necessary, from the hurried manner in which he 
had been summoned and required to answer; and 
want of time for reflection. 

The article of agreement, referred to, purports to 
have been entered into, between Carney, of the one 
part, and Neely & Drake of the other; and contains 
the following stipulations—“ The said Carney agrees 
to furnish two complete boats, each partner to pay 
equal expense of the boats, in order to freight cotton; 
and the said Neely & Drake agree to furnish two, 
in like good order, of which said Carney is to beat 
one third part of the profit and loss, of the four boats, 
bound to New Orleans, each to furnish a bill of all 
expenses—the said Neely & Drake to be the acting 
partners, and furnish freight, if it can be procured,” 
&c. It was signed and sealed separately by the 
three. 

Afterwards, affidavit having been made by Reed, 
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of his belief of the garnishee’s indebtedness, issue 
as joined on the fact, according to statute. On 
Ww J ? a) 


the trial of this issue, verdict and judgment were giv- 
en for Reed, for four hundred and forty-four dollars 
and fifty cents. 

A bill of exceptions, taken by the garnishee, in 
the course of the trial, states the evidence, on each 
side, and the instructions of the Court, to the jury, 
thereupon—of which, it is sufficient to notice, that 
the plaintiff introduced a witness, (Hardie,) who de- 
posed, that, in May, 1825, he, at the request of Car- 
ney & Drake, stated the account, shewing a balance 
due from Neely & Drake, on the 24th May, 1824, of 
of three hundred and thirty dollars; and that, on the 
back of which statement, he, {Hardie,) wrote as fol- 
lows—‘“After a final settlement, there appears to be 
a balance of three hundred and thirty dollars, due 
from Neely & Drake to John Carney—the amount 
of which is in the hands of James Neely. 24th 
May, 1825;” and which was subscribed, by said 
Drake, “Neely & Drake.” At that time the wit- 
ness believed the partnership to have been dissolved, 
and the fact notorious. He also deposed, that Drake 
admitted himself bound to pay this debt; bug said, 
it was properly due from Neely, who had received 
the money; and expressed his wish, that all means 
should be used to recover it from Neely. 

Then, the said Neely being introduced as a wit- 
ness, he deposed to the same effect, respecting the 
balance of the accounts; but, that it had been a- 
greed between himself and Drake, as the latter had 
only received his part, that he, Drake, alone, should 
be responsible to Carney for the amount; that short- 
ly thereafter, he informed Carney of this agreement, 
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who replied, “ Very well,” and then, and since, so fax 
as he knew, appeared satisfied; that he, Neely, wa 
then solvent. 

This being, in substance, the evidence offered, the 
Court instructed the jury, that the legal effect of tie 
article entered into, between the parties, was that of 
an undertaking between Neely & Drake, jointly, o 
as partners, of ‘the one part, with Carney of the oth 
er; and, if, on settlement, there was a deficit in 
Neely’s hands, due to Carney, Neely & Drake were 
jointly, or as partners, liable to Carney, for it: and, 
if it were true, that Drake assented to, and signed 
the statement of the accounts made by Hardie, as 
mentioned, his doing so, tended to explain and con. 
firm the partnership liability of the two, as up 
derstood by Drake: also, that if he had at other 
times, on oath or otherwise, acknowledged the liabili- 
ty, this, likewise, went in confirmation of the fact. 

The garnishee, by his counsel, then moved the 
Court to instruct the jury, that if they should be 
lieve, from the testimony, that, in 1823, at the disso- 
lution of the partnership, there was a settlement be- 
tween Neely and Drake, which was communicated 
to Carney ; that he assented to it, and, thereby, con- 
sented to let the residue, found due to him, remain 
in Neely’s hands, and that he would look to 
Neely alone, for it; and that this occurred before 
Drake’s signature to the paper of May, 1825, as be- 
fore stated, and prior to the service of the present 
garnishment—then Drake was discharged, and the 
issue should be found in his favor. 

This charge the Court refused to give, and instruct- 
ed the jury, that nothing under the facts stated, would 
discharge Drake, but an express agreement, for a va- 
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luable consideration. ‘To all which, the defendant 
excepted. 

The several assignments of error, present, for re- 
vision, the opinion of the Court, on the points, stated. 

We fully concur in the opinion of the Circuit 
judge, that, the legal effect of the article of agree- 
ment, between the parties, was to constitute Neely 
& Drake one of the joint contracting parties, and 
Carney, alone, the other. ‘The language of the in- 
strument, that it was made and concluded, “ between 
John Carney of the one part, and James Neely and 
James Drake of the other part’’—and the stipula- 
tion, that the former, alone, was to furnish two boats, 
and the others, jointly, to farnish two—clearly indi- 
cate that intention. 

Other parts of the agreement, it is true, would 
have been equally appropriate to a different associa- 
tion: one, in which each of the three persons would con- 
stitute an equal and independent partner. In this 
light, might be viewed the stipulations, that each 
party should pay equal expense of the boats, in or- 
der to freight cotton; and that Carney was. to share 
one third part of the profit of the four boats. 

But, at the same time, it is to be observed, that 
each of these covenants is but a necessary conse- 
quence of the other. The contract that Carney was 
toreceive only one third of the profits, explains the 
reason for his proportion of the loss being the same. 
And if we were at liberty to scan the equity of their 
agreement, we might presume that the personal ser- 
vices of Neely & Drake, who were to be the active 
partners, in procuring freight, &c., were supposed to 
compensate Carney for furnishing half the number 
of boats.to be used ; or, it may be, that his two boats 
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were to be of a quality, compared with the others 
to make his capital so vested, but one third of the 
whole. But, be that as it may, the clauses of the 
contract, last referred to, are applicable to cop. 
tracts of either kind: there is no novelty in a 
contract of partnership, allowing to one of the two 
parties, two thirds of the interest, and the regi. 
due to the other, as seems to have been the case, 
here. 

As there is no apportionment of the interest, be- 
tween Neely §- Drake, they were jointly entitled to 
two thirds of the whole. Under all these stipulations, 
and the express designation of the parties, by the in- 
strument, it would seem to admit of no other interpre. 
tation, than, that Carney constituted one party, and 
Neely &- Drake, jointly, the other. A consequence of 
this relation between the three, would necessarily be, 
to render Neely & Drake jointly responsible, to Car 
ney for any balance which might be found due him, 
from the concern. Whether the two former were thus 
liable strictly, as partners to each other, or as consti- 
tuting, together, one partner, with Carney as the 
other, is immaterial—the effect was the same. 

The subsequent statement of the account of loss 
and profit, by Hardie, at the request of Neely & 
Drake, in which they were treated as one party, and 
Carney as the other: the admission thereby, of their 
joint liability to him for his balance, though in the 
hands of Neely, alone, with Drake’s assent and sig- 
nature to the same, might well be taken as an expla 
nation or confirmation of the character of the asso- 
ciation, as understood by Drake. His admissions of 
the same, at other.times, on oath or otherwise, might 
farther tend to the same result 
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The most difficult enquiry relates to the supposed 
parol consent, by Carney, to rely aloneon Drake, for 
payment. I question not the competency of the par- 
ties to have made a subsequent parol agreement, for 
Drake’s discharge; bué to give it effect, as such, it 
must have had Carney’s assent, and the other con- 
stituents of a legal contract. To test the validity of 
the agreement, the rules of evidence and the con- 
sideration, must be taken into view. The earliest 
and latest. evidence of Drake’s understanding of the 
contract between the three persons, is in writing— 
the original article of February, 1823—and the state- 
ment of the account in May, 1825, assented to and 
signed by him, the latter in the name of Neely and 
himself—both admitting his responsibility for any de- 
ficit by Neely. The parol discharge contended for, 
is supposed to have arisen during the intermediate 
period, and no new consideration for it, is pretended.: 
Itis however urged, with some plausibility, that as 
all three had embarked in an adventure of profit and 
loss, and though a profit had’ been made, Drake had 
received only tne proportion to which he was entitled, 
and Carney’s profit was in the hands of Neely ; jus- 
tice required that the latter should pay it, and that 
Carney had consented to rely on him alone; also, that 
Drake ought to be viewed in the favorable light of a 
surety, and this acquiescence in the proposition for 
his discharge, and the failure to make the money out 
of Neely, while solvent, were circumstances consti- 
tuting a legal discharge of Drake’s responsibility. — 
But it is shown that Drake did not thus view his sit- 
uation, in 1825, when he signed the acknowledgment 
of his liability: nor in 1827, when he made his first 
As. dp. 26 
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answer as garnishee. Nor can the parol understand. 
ing, contended for, prevail, without allowing it the 
virtue to vary the original agreement, and contradict 
the subsequent acknowledgment of liability, both ig 
writing. Parol evidence being of inferior grade and 
dignity, must yield to the influence of written testi. 
mony, created at the same time or subsequently— 
(see the case of Brooks and Brown vs. Malilie, decid. 
ed at this term, and the authorities in the dissenting 
opinion.) ‘To vary an existing valid contract, jt must 
be cancelled, or the latter, intended to produce this ef 
fect, must possess, as before remarked, the legal re. 


casual reply of « very Ww ell,’ ” toa proposition made 
to a creditor, that he should.look to another, for his 
debt. The law has not, on account of any subse 
quent equity between themselves, placed one, of sev- 
eral partners or others jointly indebted, on the foot 
ing of principal and sureties. ‘The latter stand on 
grounds peculiar to themselves; for the reason, that 
they have no interest in the subject of the contract. 
But could Drake be viewed as a surety, there was 
no evidence that Carney ever yielded the dominion 
of his claim, or his right of action upon it, for the 
shortest time. The evidence for the garnishee only 
tended to show, not any agreement on a consider® 
tion, but Carney’s mere naked assent or undertaking, 
to look alone to Neely—therefore, neither the law 
respecting sureties, nor the doctrine of mistake. of 
law or fact, can strictly apply to this case. 
It is deemed unnecessary particularly to notice, 
any of the various authorities cited in argument on 
+17 Johns. either side, except the case of Smith vs. Rodgers,’ 
m which is strongly in point. The facts of that case 
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were, that Rodgers & Bement, partners in trade, were 
indebted to the plaintiff for goods—that B. informed 
the plaintiff, by letter, that they had dissolved, and 
that he, B., had assumed the debt due to the plain- 


assured. To which the plaintiff replied, “we ob- 
serve your partnership is dissolved, and that you have 
assumed our debt, which we are satisfied with.”— 
That B. afterwards paid part of the debt, and liqui- 
dated the account and gave the plaintiff his note, for 
the balance; and the plaintiff gave him a receipt for 
the note, ‘“‘ when paid -to be placed to the credit of 
Rodgers & Bement. B. continued in business for 
more than twelve months afterwards, and then be- 
came insolvent; not having yet been sued on the 
note. Afterwards, under these circumstances, Rodg- 
ers, as well as Bement, was held responsible for the 
original demand, on the note being delivered up to 
be cancelled. There, the ground of defence is be- 
lieved to have been stronger, than in this case, but 
was ruled insufficient—nor does it appear that the 
rule of decision in other Courts, has been different, 
inanalagous cases. ‘Then, according to this doctrine, 
some other consideration, and an agreement thereon, 
was necessary to effect the discharge contended for ; 
and if the language of the charge was more latitu- 
dinous, it was so far in the nature of abstract instruc- 
tion, and did not affect the merits of the case. 

Under these views, we are unanimous in the opin- 
ion, that the judgment must be affirmed. 
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1. Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare? 

2. But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable. 

3. The return of non est inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the sam 
day issued, is not a sufficient. compliance with the law, to 
charge the indorser. 


This case was removed, by certiorari, into the 
County Court of Autauga; and was a suit upona 
promissory note, instituted before a magistrate, by 
Tatum, against Cavanaugh, as the indorsee of a pro- 
_ Missory note; 

The note was drawn by one Ashly, and was due 
and payable to bearer, on the 1st day of March, 
1830. indorsed by Cavanaugh, on the 5th December, 
1829. On the 8th day of March, 1830; a warrant 
was issued by a justice of the peace against Ashly, 
which went into a constable’s hands znstanter; and 
on the same day was returned, non est inventus. 

' On the 23d day of March, 1830, a warrant from 
the office of the same magistrate, was issued against 
Cavanaugh, as the indorser, which was executed on 
the 27th of the same month. And, on the 3d day 
of April, 1830, judgment by default, was rendered 
against Cavanaugh, for the amount of the principal 
and interest due on the note; and execution award- 
ed. 
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Cayanaugh having taken the case into, the Coun- 
ty Court, the plaintiff filed a declaration alleging the 
indebtedness of the defendant, as the indorser of the 
before mentioned note; and averring, that before the 
expiration of thirty days after the said note became 
due and payable, he sued Ashly, the maker, but that 
said Ashly could not be found; but had gone to parts 
unknown. 

To this declaration the defendant filed a special 
plea, setting out that the said Ashly, the maker of 
the aforesaid promissory note, was, at tne time of en- 
dorsing the same, a resident citizen of the said 
County of Autauga; and was engaged in business 
therein; and was possessed of property more than 
sufficient to satisfy said note; and that said proper- 
ty remained within the County, subject to attachment: 
that, though said Ashly was absent, at the time said 
warrant issued, yet his absence was but temporary— 
on business; and, that he subsequently returned, 
and went at large, subject to suit, by the said plain- 
tiff. Non-assumpsit, set-off and payment, were also 
relied on by the defendant. The Court having sus- 
tained a demurrer to the first plea, judgment and ver- 
dict were rendered in favor of the plaintiff, on the 
other issues. 

On the trial, a bill of exceptions was taken, from 
which it appeared, that the constable, having been 
examined asa witness, proved the return of the war- 
rant,as before stated. The Court was then request- 
ed tocharge the jury, that the warrant was illegally 
returned, on the same day it wént into the hands of 
the officer: and that the return, in that manner, of 
non est inventus, against the maker, was not suffi- 
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cient diligence, to charge the indorser. That, there. 
fore the defendant was entitled to a verdict. 

The judge below did not give the instructions re. 
quested ; but told the jury, that no evidence on that 
point, was necessary; and that, whether due dil- 
gence had been used by the constable, in executing 
the warrant, was nota material question. 


Argued by Ellis, for the plaintiff in error—Gor. 
don, contra. 


It was contended, for the plaintiff in error—That 
it was a material inquiry, to ascertain whether the 
constable had used the proper diligence to serve the 
warrant. These are required to be returned ata 
particular time; and as the maker of the note was 
a resident of the County, the warrant should have 
been retained, until the time of its return was about 
elapsing. 

As to the plea—it was either good, or the aver- 
ment in the declaration, was insufficient—the Court 
below should, therefore, have decided in favor of the 
defendant, on the demurrer, either on the plea, or on 
the averment. The object of. the law is clear: it is 
to force the indorsee to prosecute the maker, to insol- 
vency. The plea avers, that the maker resided in 
the County, and had property there—then the indor- 
see should have exhausted his recourse against them, 
before proceeding in the present action. 

In this case, the warrant was returned the very 
day issued: the constable should have kept it, un- 
til the return day, at least. But, even if he had re- 
turned it improperly, would not the plaintiff have 
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been bound, in the event of the maker’s return, to 
have taken out an alias? 

Indorsers stand in the attitude of sureties; and 
every benefit should be allowed them, which the 
construction of the statute can extend. Here, then 
the statute requires diligence in the exhaustion of 
process. Will the Court determine, that a mere 
taking out of the writ, would charge the indorser? 
So, will an officer: be permitted to return that writ, 
without the proper search for the maker? and, that 
merely on such return, the action should accrue a- 
gainst the maker ? 


For the defendant in error, it was said—That the 
officer’s return did not appear, from the record, to 
have been the only evidence before the Court, that the 
defendant had left the County of his residence.— 
But suppose there was none—the officer’s return is 
conclusive. Heis a sworn officer, and amenable to 
each party, for any violation of his duty, or of the 
law. Then, an officer is not bound, when he knows 
that a defendant has absconded, to keep the process 
in his hands, under the supposition, that he might 
return. 

The plea is bad, because uncertain. When did 
the party leave tbe County,and when return? These 
facts are not shewn. The words, “that he shortly 
returned,” mean nothing—whether before or after 
the thirty days had expired. Again, the plea is re- 
pugnant: it shows that an attachment might have 
been levied ; and also, that the defendant was a resi- 
dent. How, if resident and capable being served 
with process, could attachment go? 
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The statute requires suit to be brought ‘in thirty 
days—and absence from the county, is the exception, 
It does not distinguish what absence: and the ple 
not having undertaken to show the particular ab. 
sence; that it was only such an one, as would no 


have excused the proceeding against him——is there. 
fore bad. 


Sarroip, J.—The revision of the judement of the 
county Court, on the certiorari, involves the con. 
struction of the statutes of 1827 and 1828, respect 
ing the liability of indorsers of notes, &c., for sums 
not exceeding fifty dollars. 

Two points are relied on, by the plaintiff in error, 
for a reversal of the judgment below---- 

ist. That the Court erred as stated in the bill of 
exceptions. 

2d. That there was error in sustaining the plain- 
tiff’s demurrer to defendant’s first plea. 

Noticing the latter first, it is sufficient to say, it 
presents the question, whether if the holder of an 
indorsed note neglect or omit to use the diligence re 
quired by statue, to make the money out of the ma- 
ker, before suing the indorsor, the latter can avail 
himself of this matter of defence by special plea in 
bar; and also, whether the matter pleaded, that the 
maker, at the time of indorsing the note, was a resi- 
dent of the county, engaged in business, and was pos 
sessed of property more than sufficient to pay. the 
debt, which remained subject to attachment, &c., con 
stitute a legal ground of defence ? 

The diligence required by statute was prescribed 
in lieu of the common law requisition of early de- 
mand of payment from the maker, and notice to the 
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indorser, and also for the better protection of the lat- 
ter. So far as the certainty of a declaration is re- 
quired in the Circuit or County Courts, for the trial 
of appeals from the judgments of magistrates, the 
plaintiff must set forth a legal cause of action in his 
declaration or statement. ‘Todo this, before the sta- 
tute, it was necessary, to charge an indorser, that the 
plaintiff should aver a demand and refusal: since the 
statute, it is equally necessary he should aver a com- 
pliance with the substituted requisition, and make 
proof thereof; else, he can not recover. 

In this case; the plaintiff has averred, that before 
the expiration of thirty days after the note became 
due, he sued Ashly, the maker, and that he could 
not be found, but had gone to parts unknown. Un- 
der the general issue to these averments, the plain- 
tiff should have been held to all the proofs of dili- 
gence, contemplated by law, before he was entitled 
to recover. 

Hence, the special: plea was, at best, unnecessary; 
but, were it admitted, that the defendant in this case, 
asin many others, had his election, either to plead 
specially, or avail himself of the same matter under 
the general issue; yet, there was the farther objec- 
tion, that it was not single and certain, or sufficient, 
in substance ; but complex, in the averments, stat- 
ing not only, that the defendant was a resident of 
the County, but, that he was engaged in business, 
and possessed of property, which was subject to at- 
tachment; that his absence was temporary, on busi- 
ness, and that he shortly returned, and went at large: 
facts, which, if true, would constitute no defence.— 

In this view of the question, there is conceived 
4s &p. 27 
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to have been no error, in sustaining the demurrer to 
the special plea. 

The remaining question is, that presented by the 
bill of exceptions. The Court refused to instruct 
the jury, that the return, on the justice’s warrant, 
of mon est inventus, could not legally have been 
made, on the day the constable received it: but 
charged them, that no evidence of diligence, on the 
part of the plaintiff, in suing, or effecting service on 
the maker, was nécessary, on the issue submitted. 

The statute requires, that the suit should have 
been instituted within thirty days, unless the maker 
was absent from his place of residence ; or some‘of 
the other exceptions, therein provided, should occur, 
This requisition being contained in the act of 1828, 
reference to that of 1827, will show that one is amen- 
datory of the other; and that the course prescribed 
by the two, for fixing the liability of indorsers, for 
sums not exceeding fifty dollars, is not only, that 
suit shall be commenced within the~ thirty days, 
where there exists no cause to excuse it; but, if 
practicable, by the use of the usual diligence, the 
claim ‘against the maker shall be prosecuted to a re- 
turn of nulla bona, on the. execution against him.— 
This return on the 7. fa. is expressly made evidence 
of the maker’s inability to pay ; and the consequent 
right of the holder, to pursue the indorser. Not so, 
with respect to the return of non est inventus, on the 
original process. Causes may exist, under the sta- 
tutes, to excuse the institution of any suit against the 
maker in like manner, as they may occur to excuse 
any demand of payment, at common law. 

The return, on a warrant, that the defendant is 
not to be found, if admissible as evidence, on an is- 
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sue of this kind, is, by no means, conclusive of the 
fact. 

Had the statute required such return, only, as the au- 
thority for a suit against the indorser, he would, then, 
have been compelled to submit to it; and, if false, to 

rosecute his remedy against the officer, for making it. 

But, as the law stands, proof aliunde, may excuse 
the entire omission to sue the maker, or the failure 
to cause service of the process upon him; and such 
is necessary and admissible, either to establish or dis- 
prove the ground of exception, to the necessity of 
prosecuting him to nulla bona. 

The return of non est, by the officer, on the day 
he received the warrant, was no compliance with the 
law: it ought, at least, to have been shewn, that af- 
ter reasonable diligence and inquiry, the defendant 
could not be found in the County of his residence, 
during the term allowed for the return of the pro- 
cess; and this proof was no less necessary and pro- 
per, under the general issue, than under a special 
plea, had one been properly in, issue. 

On this point, therefore, the judgment must be re- 
versed, and the cause remanded, if desired, 
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WHITE vs. CASEY & HEUSTIS. 


1. It is not error that counsel, in arguing a cause, reads and 
comments upon an account, only onc item of which is spe. 
cially proved—it appearing that there was general proof of 
services performed by the plaintiff. 


This was an action of assumpsit brought by the 
defendants in error, in Dallas Circuit Court, as phy- 
sicians, for medicine and medical services, furnishid 
and performed by the said defendants, for the said 
plaintiff, &c. Common counts were alone inserted 
in the declaration ; to which several pleas in bar to 
the merits, were filed. On the trial, in the Court be- 
low, as shown by the bill of exceptions, the matter 
of which is assigned and principally relied on as er- 
ror—the defendants in error produced a witness 
who proved, that he delivered for the said defendants, 
to the plaintiff in error, sundry portions of medicine, 
between February 8th, 1824, and October, 1826, with 
nine dollars and twelve and a half cents: an account ta- 
ken from the book of the said defendants, against the 
said plaintiff, was handed to the said witness, who 
testified, that it was not in his hand writing, but that 
he had examined and compared it with the book 
from which it was taken, and that the sum of nine 
dollars and twelve and a half cents, he knew to be 
correct ; this was the only part of the account prov- 
en. Other witnesses were then introduced, who 
gave evidence of services rendered generally, by the 
said defendants, for the said plaintiff—which was all 
the evidence offered. On the argument of the cause, 
by the counsel of the said defendants, the counsel 
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produced and offered to read to the jury, a regular 
account of items, in favor of the said defendants, 
against the said plaintiff, amounting to the sum of 
sixty-nine dollars and twelve and a half cents; to 
which the plaintiff, by his counsel, objected, on the 
ground, that the account had not been proved; and 
moved the Court, to confine the counsel, in argument, 
to the evidence given on the trial. The Court over- 
ruled the objection, and permitted the said account 
to be read, item by item, to the jury. The Court 
below, however, further decided, that the said account 
was not evidence ; and so instructed the jury. 

The jury found a verdict for the said defendants, 
for the sum of sixty-nine dollars and twelve and a 
half cents—precisely the amount of the account read. 


Taytor, J.—On the trial of this case, in the Cir- 
cuit Court, the counsel of Casey and Heustis, the 
plaintiffs below, were permitted to read, in their ar- 
gument, an account for medicine and medical servi- 
ce, against the defendant, White, amounting to sixty- 
nine dollars and twelve and a half cents, for which 
amount, the jury returned a verdict in favor of the 
plaintiffs. 

Only one charge, in this account, was specially 
proved, amounting to about nine dollars; but evi- 
dence, that the plaintiffs attended as physicians, up- 
on the wife of the defendant, while ill, five miles 
from them, was introduced. A reference to the ac- 
count, in the argument, was objected to, by the coun- 
sel for the defendant, but the Court permitted it 
to be so used, informing the jury, at the time, 
that it was not as evidence, that the account was re- 
ferred to 






























CASES DETERMINED 





— 
WHITE US. CASEY & HEUSTIS. 


- —, 





It is now insisted, that this is good cause for pp. 
versing the judgment; that the use which was mad 
of the account, was calculated to prejudice the minds 
of the jury, and also, that the verdict, which was fo 
the precise amount of the account, proves, it didhaye  '! 


that effect. To sustain this position, the counsel fo f 
the plaintiff in error have cited the cases of Penfiell I 
213Johne, V8. Carpender,» and Irvine vs. Cook. These cases 2. 
acm acl maintain the position, that it is error to permit in- . 
competent testimony to be given to a jury, although 
they are afterwards instructed, that they must reject * 
it, in their retirement. But it is believed, there is | 
not much analogy between the cases. When testi- | 
mony is introduced, as competent, it makes an im- 
pression upor the mind, from its being received.as 
such, which otherwise, it would not do. But it is 
presumable, that the argument upon the account, was 7 
intended to show, that it was such an one as would hi 
probably arise from the attendance upon the wife of 
the plaintiff, to which attendance, a witness had gen- b 


erally deposed, without being able to specify partic- 
ulars. The jury had a right to find what, from the ty 
testimony, they considered a reasonable allowance for 
trouble and medicine; and we can see no objection 
to the counsel producing a paper in the form of an J 


account, and contending, before the jury, that the V 
charges contained in it were reasonable, and suff K 
ciently proved by the evidence. A 

The judgment is affirmed, ; 


Lipscoms, C. J., not sitting. 
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WALKER US. THE BANK OF ALABAMA. 


1, In a proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record, to 
have been made, of an acceptance by him. 

9, Insuch cases, an allegation, in the notice, that the President 
and Directors, are the ‘‘the holders and owners” of the bill 
of exchange sued on, is equivalent to an averment, that the 
bill is the property of the bank. 

3, A jndgment by default, in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise. 


Error to Tuskaloosa Circuit Court. 

On the 31st day of July, 1830, a bank notice was 
issued to the sheriff of Monroe County, requiring 
him to serve the same upon Daniel Walker, surviv- 
ing partner of the late firm of Smith & Walker. 

The notice informed Walker, that at the Septem- 
ber term, of the Circuit Court of Tuskaloosa Coun- 
ty, tobe held on the first, after the fourth Monday in 
September, 1830, the President & Directors of the 
the Bank of the State of Alabama, would move for 
judgment and award of execution, against him, said 
Walker, “on a bill of exchange, drawn by Joseph 
King, in Clarke County, on Smith & Walker, at 
Mobile, in favor of Ezra Hill, for two thousand dol- 
lars, dated the 14th day of June, 1829, and payable 
two hundred days after date, at the Bank of Mobile; 
and which was, by said Smith & Walker, in the life- 
time of said Smith, duly accepted; and was indors- 
ed by the said Ezra Hill and William C. Coolidge, 
and by John Files, in blank: of which said Bill of 
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exchange, the said President and Directors of the 
Bank of the State of Alabama, were the holders and 
owners for a valuable censideration. And which 
said bill of exchange had been on the 3d day of Jy. 
nuary, 1830, shewn and presented at the place of 
payment, to the proper officer of the Bank of Mo. 
bile, at said bank, for payment, which was refused; 
and the same protested for non-payment : of all which 
facts the parties had been notified, &c. 

The notice was returned executed: and at the Oc. 
tober term, 1830, of the Circuit Court, the following 
entry was made of record, to wit— Be it remem- 
bered, that on this day, that is to say, the term afore. 
said, came the attorney of the president and direct 
ors of the Bank of the State of Alabama, and _ hav- 
ing filed the notice, aforesaid, in the words and fig- 
ures aforesaid—-thereupon produced in Court, a bill of 
exchange, drawn by Joseph King, bearing date the 
14th day of June, 1829, on Smith & Walker, direct: 
ing and requiring the said Smith & Walker, two 
hundred days after date to pay to Ezra Hill, or order, 
‘the sum of two thousand dollars, at the Bank of Mo- 
bile, for value received: which said bill of exchange 
was endorsed by the said Ezra Hill to William ©. 
Coolidge —by him indorsed to John Files—by him 
indorsed to John B. Cook—and by the latter to the 
plaintiffs. And the said attorney having produced 
here the certificate of John L. Tindall, president of 
the said Bank, under the seal of the president and 
directors of the said Bank, that the said Daniel 
Walker, surviving partner of the late firm of Smith 
& Walker, is indebted to the president and directors 
of the Bank of the State of Alabama, the sum of 
two thousand dollars, with interest from the 3d day 
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of January, 1830; and that the said debt is really 
and bona fide the property of the said bank+moved 
the Court, for judgment in favor of the President 
and Directors of the said bank, against the said Da- 
niel Walker, surviving partner, as aforesaid, for the 
said sum of two thousand dollars, and interest, from 
the second day of January, 1830. And, it appear- 
ing to the satisfaction of the Court, that the said bill 
of exchange was duly and regularly protested, for 
non-payment, by a notary public—sets forth a de- 
mand—a refusal of payment; and that notice there- 
of was given to the said Daniel Walker, surviving 
partner, as aforesaid, on the second day of January, 
1830, through the medium of the post office, by the 
first mail: and, it further appearing to the Court, 
that the said Daniel Walker, surving partner, afore- 
said, has been served with a notice of this motion, 
thirty days before the making of the same, by a no- 
tice, under the seal of the President and Directors 
of the said bank; and it also appearing, to the satis- 
faction of the Court, that the said debt is due and 
unpaid—it is, therefore, considered,” &c. : and judg- 
ment was rendered against the said Walker, in the 
usual form. 

From this judgment, Walker prosecuted a writ of 
error, and assigned, in this Court, among other 
grounds for reversal— 

First—That the certificate of the President of the 
bank, did not shew, that the bill sued on, was the 
property of the bank. 

Secondly—That the evidence in the Court below, 
did not authorise the judgment. 


4s, & p: 28 
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Gordon, for the plaintiff in error.—In cases of thig 
character, nothing can be taken by intendment— 
The remedy is given by statute, and is an innovatiog 
upon the usual mode of practice—consequently, the 
greatest strictness is required; and, unless the re 
cord shows every material fact to have been proyed, 
the Court will imply nothing.—Logmwood vs. Hunts. 
ville Bank, Ala. Rep. 23. 

Here, the Court can not imply, from any part of 
the proceedings, that an acceptance was proved 
The action was to charge the acceptor of the bill: 
and an acceptance, either written or verbal, should 
have been proven. In this case, as in any oth- 
er, the usual requisites of a suit should exist: a 
legal right of recovery, and a legal liability in the 
defendant. 

In this case, then, there was no evidence of ac- 
ceptance; and such evidence could only bind him. 
In ordinary proceedings, in a Court of common law, 
default might possibly be conclusive. But, in these 
proceedings, it is essential, that all should be set out, 
which is proved; because, they are mostly based 
upon documentary evidence. The facts must ap- 
pear palpably. Would the legislature give a reme- 
dy, taking so much of the common law privileges 
of defendants away ; and sanction loose proceedings 
by the bank? This is not the doctrine of the case 
cited, of Logwood vs. The Bank. The Court there ex- 
cluded every thing like inference or argument. Yet, 

here, if any thing is sustained against the defendant, 
it must be alone by inference. 


Ellis, for the bank.—The notice sets out, that the 
bill was accepted : this is part of the record. Would 
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the Court below, have suffered an entry of judgment, 
without the proper and necessary proof? The fact, 
that it has suffered an entry, denies such supposi- 
tion. But, the default is conclusive ; and estops the 
plaintiff from a denial of facts, of which he might 
have availed himself, below. 

The record shows, that a notice, in the usual me- 
thod, was served upon Walker. ‘The recital in the 
record, that it appeared to the Court, that the debt 
was due and unpaid, should have an influence. A 
reasonable construction must be given to its lan- 
guage; and the proceedings must be presumed cor- 
rect. 


Taytor, J.—The first assignment of error, in this 
case, is a general one, and the third is not sustained 
by the record—as the allegation, in the notice, that 
the plaintiffs below were the “holders and ownets,” 
of the bill of exchange sued on, is equivalent to al- 
leging, that the bill was the property of the bank. 

The second assignment, therefore, is the only one 
which will be considered : it is in these words—“The 
evidence, in the Court below, did not authorise the 
judement there rendered.” 

This was a summary proceeding, commenced by 
notice, and the judgment was rendered, upon motion 
by default, against the defendant below, (Walker,) 
without pleadings, and without a jury. 

In such cases, it was determined by this Court, in 
the case of Logmwood vs. The Huntsville Bank,® that*Ale R-23. 
nothing will be presumed, or taken by intendment, 
against the defendant. Therefore, sufficient evi- 
dence, must appear to have been introduced before 
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the Circnit Court, to authorise the judgment; and 
the record must show what that evidence was. 

It is contended, by the plaintiff in error, that it js 
not shown, by the record, that any proof was offered, 
that Smith & Walker had accepted the bill. 

The record states, that a bill of exchange was pro 
duced in Court, drawn by Joseph King, bearing date 
the 14th June, 1829, on Smith & Walker, directing 
and requiring the said Smith & Walker, two hun 
dred days after date, to pay to Ezra Hill or order, 
the sum of two thousand dollars, at the Bank of Mo. 
bile, for value received; which said bill of exchange 
was indorsed by the said Ezra Hill, to William 0. 
Coolidge, and by him to John Files, by him to J. B. 
Cook, and by him to the plaintiffs. It then proceeds 
to state the production of the certificate of the pres- 
ident of the Bank, that the bill was the property of 
the Bank; the protest of the bill for non-payment, 
and the notice to Walker of such non-payment— 
There is no intimation of proof that Smith & Walk- 
er had accepted the bill. Indeed the inference is 
irresistible, that there was no written acceptance on 
the paper ‘itself; it is minutely described by date, 
amount, drawer, indorsers, &c., but nothing is said 
about an ‘acceptor. It is true that proof of a ver- 
bal acceptance, or of a written one upon a distinct 
paper, would ‘sustain the judgment; but it does not 
appear that any such proof was offered. 

It is insisted, however, for the defendants in error, 
that the judgment by default, is an admission of the 
cause of action. We think that nosuch effect can 
be produced by a judgment by default, when the pro- 
ceedings are of this summary nature. It has here 
tofore been decided by this Court, in the case of Ly- 
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on vs. The Bank of Alabama, that the notice does 
not occupy the place of adeclaration ; that it is prin- 
cipally intended to bring the defendant into Court.— 
Indeed it can not be considered as the declaration, 
because it is the act of the plaintiff, performed out of 
Court—not governed by the rules which control the 
pleadings in a cause. The statute simply requires, 
that notice shall be given of the motion for a judg- 
ment, that the defendant may have an opportunity 
todefend; and the proceedings in Court are conduct- 
ed by the parties, without any pleadings whatever. 
It follows of necessity, that the plaintiff must fully 
prove his cause of action, whether there be a judg- 
ment by default or not, to secure the defendant against 
future liabilities. Therefore, because there is no 
proof inthe record that Smith & Walker accepted 
the bill, the judgment is reversed and the cause re- 
manded. 
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MAYS, et al. vs.. HASSELL. adm’r. 


1. Judgment nune pro tunc, may be entered upon a verdict, af 
ter the expiration of three years from the time of rendering 
it—all parties being in Court. 


This was a suit upon a promissory note, prosecuted 
before a justice of the peace of Montgomery county; 
and was removed into the county Court, by cer. 
tiorari. 

At February term, 1828, of that Court, the par. 
ties appeared, and a verdict was rendered in favor 
of the plaintiff. Upon this verdict an execution was 
issued, which was subsequently superseded by order 
of the judge. ‘Theorder then recited an entry made 
at November term, 1831, in the following words, to 
wit—* Hassell, adm’r. vs. Mays, et al., came the de 
fendants, by Campbell their attorney, and the plain- 
tiff, by his attorney; and on motion of said defend- 
ants, the execution issued in this case is quashed, 
there not being any judgment to sustain the same: 
and on motion of the said plaintiff, by his attorney; 
and on inspection of the record of this Court—it ap- 
pearing to the satisfaction of this Court, that at the 
February term, 1828, of this Court, a verdict of a 
jury was returned in favor of the said plaintiff, as 
such administrator, against said defendant, Mays; 
and that the said cause had been brought up to this 
Court by certiorari; and that James O. Whipple 
and Richard H. Cross, were sureties to the bond, at 
the time of suing out the said certiorari ; and that by 
an omission of the clerk, no judgment was entered 
on said verdict—it is therefore considered by the 
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Court, now here, that the said plaintiff, as such ad- 
ministrator, recover the sum of thirty-four dollars, 
his debt,—in the declaration meutioned, and the fur- 
ther sum of eleven dollars interest on said debt, be- 
ing the amount of the said verdict against the said 
Mays, and the said Whipple and Cross the sure- 
ties aforesaid, now, as of the said February term, 
1828,” &c. 

To reverse this judgment, the defendants prosecut- 
ed a writ of error. 


Lipscoms, C. J.—In this case, a verdict had been 
rendered by the jury, but no judgment was entered 
upon it, till after the expiration of three years.— 
The judgment was rendered nunc pro tunc, on the 
verdict. 

The only error relied on is the entering up this 
judgment after the expiration of three years, from 
the term when it should have been rendered. The 
parties were all before the Court, as it appears from 
the record. We are therefore of opinion, that ac- 
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cording tothe case of We/kinson vs. Goldthwait,* de-a1 stewart 


cided at the July term, 1831, of this Court, the judg- 
ment must be affirmed. 


& Porter, 
159 
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1. An inducement, (in an action, for words, charging perjury, 
of the particular trial referred to, is not necessary to be jp. ¢ 
serted specially, in each several count in the declaration— tl 
such inducement being made in the commencement, and re. t| 

ferred to generally, in the remaining counts, by the word, 
‘¢ aforesaid. ” h 
2. So, a declaration in slander, upon words charging one with i 
having sworn falsely, before a justice of the peace, referring, t 


in each count, to the inducement in the commencement, by 
the words—“*N. T. Esquire, aforesaid ”—held, good. a 

3. Words, charging one with having “ sworn a lie, on a trial, be. I 
fore Esquire ‘T’.”,—actionable, per se—are proof being made, 
that T. was a justice of the peace. 


I 

This action was trespass, on the case, in Bibb Cir ] 
cuit Court, charging Hill, the defendant in error, with : 
the speaking of slanderous words of and concerning ' 
the plaintiff. 

The declaration, after the usual formal commence- ; 
ment, charged, that before the time of filing the : 
same, a certain controversy, under the attachment ' 
law, had been depending, before Nathan Tabor, es . 
quire, a justice of the peace, in and for the County ; 

, of Bibb, and State of Alabama, between Riley Kel- 
lum and Daniel Canterbury—the trial of which had 
been thea lately had, before the said justice, in and } 

a 


for the County of Bibb; and on such trial, the said 
Daniel Canterbury had been and was examined, as 
a witness, on oath, and had given his evidence for 
and on behalf of the said Daniel Canterbury—and 
the said Jesse Hill, well knowing the premises, but 
contriving, and wickedly and maliciously intending 
to injure the said Daniel Canterbury in his good name, 
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fame and credit, and to bring him into public scan- 
dal and disgrace, &c.—and to cause it to be sus- 
pected and believed that he was guilty of perjury ; 
and to subject him to the pains and penalties, by 
the laws of the State made and provided in such 
cases,” &c.—spcke and published of and concerning 
the said plaintiff, in reference to the aforesaid trial, 
these false and defamatory words, to wit: ‘ You 
have sworn a lie, before Esquire Tabor, [meaning 
Nathan Tabor, Esquire, aforesaid,] in the trial, be- 
tween you, [meaning the said Daniel Canterbury, 
and Riley Kellum ;] and I, [meaning the said Jesse 
Hill,] can prove it.” 

The second count charged the words, in the fol- 
lowing manner, to wit: ‘He, [meaning the said 
Daniel Canterbury,] has sworn a lie, before Esquire 
Tabor,” [meaning Nathan Tabor, Esquire, afore- 
said, ] &c. 

In the third count, the words were laid as follow : 
“You, [meaning the said Daniel Canterbury,] have 
sworn a lie, before Esquire Tabor, [meaning Nathan 
Tabor, Esquire, as aforesaid.] in the case of the trial 
of the right of property: and J, [meaning the said 
Jesse Hill,] can prove it. You, [meaning the said 
Daniel,] are perjured—you, [meaning the said Da- 
niel,] have sworn a lie, in a trial between you and 
Riley Kellum, before Esquire Tabor, [meaning Es- 
quire Tabor aforesaid,) &c. 

The fourth count sct out, that the defendant utter- 


_edand published of and concerning the plaintiff, 


these other false and defamatory words, to wit: “He, 
(meaning the said Daniel,), has sworn a lie, before 
Esquire Tabor, (meaning Nathan Tabor, Esquire, 
4s &p. 29 
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aforesaid, in the case of the trial of the right of pro. 
perty,) and I can prove it. He, (meaning the said 
Daniel,) is perjured. He, meaning the said Daniel,) 
has sworn a lie, in a trial, between him and Riley 
Kellum, before Esquire Tabor, (meaning Nathan To- 
bor, Esquire, aforesaid,”) &c. 

To this declaration, the defendant plead the gene. 
ral issue, and a verdict and judgment were rendered, 
in his favor. 

During the progress of the trial, the plaintiff pro- 
ved, by Nathan Tabor, an acting justice of the peace, 
for Bibb County, that there hea been a trial pending 
between the said plaintiff and one Riley Kellum; 
and that the defendant said of the plaintiff, in refer- 
ence to that trial, “he, (the plaintiff,) has sworn a 
lie, on a trial between him and Riley Kellum, before 
Esquire Tabor—I can lay his oath aside, and will do 
it. ?? 

The Court, on mepection, rejected this evidence— 
and ruled, that, to render the words actionable, the 
particular proceeding to which they referred, should 
have been proved, by the production of the original 
papers. ‘This opinion of the presiding judge was 
excepted to, and a writ of error taken. 


Freeman, for the plaintiff in error, contended, that 
the words laid in the declaration, contained a sub 
stantive charge of perjury. Words, are always to 
be taken in their usual popular import.—Starkie on 
Slander, 73; Ib. 281. 

It is not incumbent on the plaintiff, to give color 
to the defendant’s assertions: if intended by him, to 
inflict an injury upon the reputation of the plaintiff, 
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that intention will best be shewn, by the popular use 
of the words used.—1 Stewart, 138; Ib. 231. 

Where words charge a perjury, it need not be 
shewn, whether the one charged, swore in a Court, 
where false swearing would be perjury: and, where 
words are in themselves, actionable, it is not neces- 
sary to set out the manner in which they were spo- 
ken.—--12 Mass. R. 498. 

Here the words charged, impute perjury, in a ju- 
dicial proceeding. In the first count, we allege, that 
there were such judicial proceedings pending; and 
that they were so pending before a justice of the 
peace: and, in the ensning counts, direct reference 
is made to the first. If then, proof follows this aver- 
ment, it is sufficient. 


Clark, contra.——Each count must stand by itself: 
and, in each laid in a declaration, every material 
matter, whether of inducement or averment, must 
be specially set out. Here, no one count, after the 
first, lays the necessary inducement. Ill refer to 
the first count. If this be sanctioned in practice, 
then the whole declaration is one count. The words 
only relate to matters before “‘’Squire Tabor.” Who 
is Squire Tabor? Can this Court undertake to 
know him judicially? The words “’squire,” and 
“justice of the peace,” are surely not synonymous.— 
20 Johns. R. 340-4; 8 Ib. 109; 2 Nott & M’Cord, 
364. 

Again ; there was no proof of colloquium.----9 Cow- 
en, 30; 3 Starkie’s Ev. 1148, 1546, note C. 


Taytor, J.—Before investigating the main point 
iu this case, it is necessary to dispose of the ques- 
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tion which has been made, as to the necessity of in- 
serting the special inducement, that a suit had beep 
tried, and the plaintiff examined as a witness, in each 
count. It would seem to be reasonable, that the in: 
ducement should apply to the whole declaration : be. 
cause, no matter how different the words may be, 
which are charged in the different counts, to have 
been spoken, they all may be referred to one trial. 


..., Accordingly we find in Chitty’s forms,* this special 
#2 Chitty’s Sty y P 


inducement laid previous to the general statement of 
the defendant’s malicious intent, and each succeed- 
ing count beginning with charging the words alleged 
to have been spoken, and referring to the inducement 
thus, “did publish a certain other false, scandalous, 
malicious and defamatory libel, of and concerning the 
said A. B., and of and concerning the said action 
which had been depending as aforesaid,” &c. 

In the inducement in the declaration, in this case, 
it is alleged, that “‘a certain controversy under the 
attachment law, had been depending before Nathan 
Tabor, Esquire, a justice of the peace in and for the 
county of Bibb, and State of Alabama, between Ri- 
ley Kellum and Daniel Canterbury, the trial on which 
had been then lately had before the said justice, in 
and for the county of Bibb, and on such trial the 
said Daniel Canterbury had been and was exam- 
ined on oath, and had given his evidence, as a wit- 
ness,” &c. 

In each of the counts it is alleged, that the defend- 
ant had charged the plaintiff with having sworn 
falsely, in different words, upon the trial between 
Kellum and Canterbury, before esquire Tabor, 
“meaning Nathan Tabor, esquire, aforesaid.” It is 
contended, by the counsel for the defendant, that 
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yess CANTERBURY ?S8. HILL. 
—~s Te = : 
ff in- here is no sufficient averment, that Nathan Tabor 
been was a justice of the peace. [tis believed, however, 
each tobe fully sufficient: the words “ aforesaid” referring 
e in: necessarily to the inducemeut, which alleges, that 
: be- Nathan Tabor, before whom the trial was had, is a 

be, justice of the peace for Bibb county, and the words, 

have «Nathan Tabor, esquire, aforesaid,” must have been 
rial. intended to mean, Nathan ‘Tabor, a justice of the 
ecial peace, as aforesaid ; and can be understood in no oth- 
nt of erway. Every substantial allegation is contained 
eed- in each of the counts, and formal defects, if they ex- 
ged isted, could not be noticed here. 
ent The main enquiry is, were the words which were 
Dus, proposed to be proved, and which are charged in the 
the fourth count, but which the Court would not permit 
lon to be given in evidence to the jury, without the pro- 

duction of the origival papers, actionable per se, or 
ae, with the addition of proof, that Nathan Tabor was a 
the justice of the peace, which, it is admitted by the bill 
an of exceptions, was made. 
the The words are, “he (the plaintiff) has sworn a 
Ri- lie, on a trial between him and Riley Kellum, be- 
ch fore esquire Tabor; I can lay his oath aside, and will 
in do it.” 
he _ Itis laid down in Starkie, on slander, page 78, 
m- that to say of another, that he is foresworn before a 
it- justice of ihe peace, is actionable; or before such a 

person, naming him, provided it can be shown, with 
d- certainty, that he is a justice of the peace. 
rn It is presumable, that there was something in the 
2n cases going to show, that the words were s spoken rel- 
r, ative to an oath administered by the justice, in the 
is discharge of his official duties. In this case such is 
at alleged to have been the direct charge of the defend. 
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ant against the plaintiff. The words are, that he 
had sworn a lie, on atrial between him and Kellum, 
before esquire Tabor. ‘This esquire ‘T'abor was prop. 
ed to be a justice of the peace, therefore it would by 
a most strained construction to presume, that the de. 
fendant alluded to something else, than the trial of 
suit before the justice, of which he had jurisdiction, 
We can make nosuch presumption, but must reogigg 
the words in their ordinary acceptation. 

The words which the plaintiff offered to prove, 
with the additional evidence, that Tabor was 4 
justice of the peace, were actionable within them 
selves. 

It is unnecessary to consider the correctness of the 
decision requiring the production of the original pa. 
pers as the best evidence that a suit had been pend- 
ing before the justice. 

The judgment is reversed, and the cause remanded, 
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1. Where an order was made at one term for a change of venue, * 
in a civil case, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made, nunc pro tune. 

2, In the action of trespi iss against a sheriff, for taking goods, 
he cannot, under the gener ral issue, show, that the goods were 
taken as the property of the plaintiff? s father ; ; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session. 


Error to the Circuit Court of Tayette. 

This action, being trespass for taking goods, was 
brought by the defendant in error, in Pickens Circuit 
Court. The plaintiff declared against the defendant, 
for that he, being the sheriff of that county, with 
force and arms; seized, took and carried away, ten 
bales of cotton, of the property of the plaintiff.— 
The defendant plead the general issue. 

The writ was issued to spring term, 1828; and at 
spring term, 1529, the record showed the following 
order— 

‘‘Obadiah Hooper vs. Thomas Davis, sheriff.— 
The venue in this case, at the last term of this Court, 
upon affidavit of the plaintiff was ordered to be 
changed to the county of Fayette; which order was 
not entered upon the minutes—therefore be it now 
ordered, for then, that the venue in this case be 
changed to the county of Fayette.” 

The venue was accordingly changed, and the 
case carried to Fayette. At fall term, 1829, of Fay- 
ette Court, the defendant appeared, and submitted a 
motion to dismiss the case from the records of that 
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Court; which motion being denied, the case wag 
continued. At spring term, 1832, the cause came 
on to be tried in the Circuit Court of Fayette, and 
a verdict and judgment were rendered in favor of thg 
plaintiff. 

On the trial in the Court below, the defendant of 
fered to prove, that although the property, for the ta 
king of which the action was brought, was in the 
possession of the plaintiff—yet it was not in fact his 
property, but that of one Obadiaii Hooper, sen. ; aad 
that the defendant had levied on it, and sold the same, 
by virtue of an execution in the hands of the said 
defendant, as sheriff, directed against the property 
of thesaid Obadiah Hooper, sen. 'The Court below 
decided, that this evideuce was not admissible; and 
it was accordingly rejected, on the ground, that the 
action being trespass, and the defendant having plead 
the general issue alone, could not, under that plea; 
justify the taking of the goods, as an officer—-this be 
ing the only justification attempted by him 

The Court also decided, that although the Tight 
to the cotton might not have been in the pluintiff; 
yet if he was in possession, he was entitled to his 
action against a wrong-doer. 

The defendant then offered to prove, that the cot- 
ton was fraudulently placed in the plaintiff’s posses- 
sion. Bnt the Court rejected this evidence, and rul- 
ed, that if the cotton was the property of Obadiah 
Hooper, sen.; and fraudulently placed in possession 
of the plaintiff, who controlled and claimed the same, 
as his own property--- he still had a right to his ac 
tion against one, who tortiously took the same from 
his possession. All which matters were excepted 
to, and a writ of error taken. 
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Rose, for the plaintiff in error—The statute au- 
thorising a change of venue, does not confine the 
judge to an action in term time. It says “at or be- 
fore trial term,” so it may be done in vacation: The 
entry cannot be made, nunc pro tunc: the prejudice 
which might exist at one time, may not exist, at an- 
other. It is like process of attachment; and res 
quires a renewal, if not perfected at the proper time. 
The record shows that the transcript was not applied 
for until six months after the term of the Court: had 
elapsed. It was the duty of the plaintiff to have 
carried the cause to Fayette: and it did not appear 
there until after the expiration of two ierms, from the 
time when it might have been tried. Courts should 
discourage changes of venue: the statute is intend- 
ed to react! cases, Where there is a subsisting preju- 
dice; and sach should be shown to exist. 

As to the bill of exceptions, The evidence was 
objected to, because not specially pleaded. This is 
a case differing from those,» where such a rule ob- 
tains. The case in 2 Stewart 350, raised a question 
as toa fraudulent conveyance, alone. Here the dec- 
laration alleges properly only, not possession. Now 
how could the defendant justify, without admitting 
the allegations in the declaration? This allegation 
is, that the property was that of the plaintiff; and to 
have justified, would have been to admit this fact.— 
The plaintiff having, therefore omittéd to allege a 
possession, relieved us from a special plea 

Again, a justification can only be for a taking of 
the property of the defendant named in the process. 
Cro. Eliz. 329. 


4s. & p. 
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Ellis, contra—On the first point the objection js 
wholly untenable. ‘The objection to the change of 
venue should have been made in Pickens. We are 
bound to presume, that the Court had sufficient eyj. 
dence to authorise the judgment, nunc pro tune: but 
all thisis waived—there were many continuances ig 
Fayette; and when tried, it was upon the merits— 
both parties being present. 

As to the second ground; it is clearly settled, in 
the case of Harrison vs. Davis, 2 Stewart 350. The 
action of trespass is not brought to recover the value 
of the property, but for an injury to the possession, 
In England, it is by special statute that . officers are 
allowed to give special matter in evidence under the 
general issue—we have no such statute here. 


SaFro_p, J.—The action was trespass, for taking 
and carrying away ten bales of cotton, the property 
of the plaintiff. 

Two questions are presented for revision by the 
assignments of error, now relied on. 

1. Was it competent for the Circuit Court to grant 
an order, nunc pro tunc, for a change of venue, at 
the next succeeding term after the showing, and 
first order were made; the change of venue not 
having been entered on the minutes, at the previous 
term.? 

For the plaintiff in error, who was defendant be- 
low, it is insisted, that his motion to dismiss the cause, 
mace in Pickens at the first term after it was enter- 
ed there, should have prevailed, because it had been 
illegally made. That like an attachment, the cause 
for the change may have ceased to exist prior to the 
second term, when the order was consummated ; 4l- 
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so, that the circuit judge was authorised by law, to 
order the change in vacation, as well asin term time; 
and for the plaintiff’s delay in obtaining it, and filing 
the proceedings in the Court of Pickens, his suit 
should have been dismissed. 

The motion and supposed order for the change 
having been made at the appearance term, the order 
nunc pro tunc, was granted at the first trial term.--— 
Though the judge in the recess, had authority to act, 
the election is clearly given to the party, to make his 
application to the Court in session. As he did this 
in due time, and on a showing then deemed suffi- 
cient, and not now questioned, and as the change was 
allowed, he should not suffer from the neglect of the 
clerk to enter the order on the minutes. The prob- 
ability, that the cause for the change may have ceas- 
ed within the six months, is only the same that it 
would have been, had the order been perfected at the 
first term. If the order had been at first completed, 
and then the cause had ceased, the idea of remand- 
ing would never have suggested itself. After the 
second term, when the papers were subject to re- 
moval, no default or unnecessary delay in the trans- 
fer of the proceedings, is imputed to the party ob- 
taining the change. Hence we think, there was no 
error in overruling the motion to dismiss. 

The second question is, whether under the general 
issue in trespass----there being no other----the defen- 
dant should have been permitted to introduce evi- 
dence of his having taken the property by virtue of 
an execution against the father of the then plaintiff, 
who was in fact the true owner of the property, 
though it was in the possession = the v ‘iintiff, and 
held as his own? 
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Without entering into a re-investigation of the 
doctrine, it is sufficient to say, the former decision of 


_— this Court in the case of Harrison vs. Davis.* is de. 














cisive of this question. We think the attempt. of 
the counsel to distinguish this case from that, was 
unsuccessful. It was there held, that in trespass for 
taking goods from the plaintiff’s possession, the de. 
fendant can not, under the general issue, introduce 
evidence, that the sale, under which the plaintiff holds, 
is fraudulent. “That one who commits a trespass 
on property in the possession of another, who claims 
to be the absolute or qualified owner, can neither jus. 
tify or palliate the trespass, by proving, that the os- 
tensible owner, claims and holds the property under 
a fraudulent sale from a third person, between whom 
and the defendant there is no privity of interest or 
connection of title.” It is equally clear, that a jus- 
tification in trespass, that the defendant acted by vir. 
tue of a legal process, asan officer, must be specially 
pleaded, and can not be giyen in evidence uncer the 
general issue. 

We are unanimous in affirming the judgment. 
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Is de. COLLINGSWORTH vs. HORN. 
pt. of 
» Was 1, At common law, an execution, bearing a regular date, ante- 
88 for rior to the death of a defendant, (though the di ate be, by rela- 
ed tion, back,) might have been received by the officer, alter'the 
* death of the defendant, and levied on the coods of the estate, 
duce and the same, sold, without making the personal representa- 
lolds, tive a party. 
2. If, however, the personal representative had been madea par- 
S pass ty to the execution, without a revival of the judgment, by seire 
aims facias, against him, it seems such execution would be void. 
r jus. 3, Semble—In this St: ate if no execution issues upon a judgment, 
] until after the expiration of a year and a day, from.the time 
C OS- rendered; or, if not sued out Lefore the death of a defendant— 
nder in either case, an execution taken out, without a revival by 
h scire facias, might be considered irregular, 
om 4, Inthe event, however, of the death of a defendant, after ex- 
st or ecution has begun, i seems, that no revival against the perso- 
jus- nal representative would be essential, where regular execu- 
; tions have preceded his death; and a lien has been kept up 
VIT- and continued, from the first execution to the last. 
ally 5. For, it seems, also, that in cases, where an execution is re- 
the turned to the proper term, and the clerk, within a reasonable 


time, (consistent with his other duties,) issues an altas or plu- 
ries, regularly, thereon; any lien, which may have been ac- 
quired by the original execution, is transferred from it, (by 
such regular issues,) to such alias or pluries; and is thus con- 
tinued and preserved. 

6. Where, however, executions have not regularly issued, from 
term to term, so as to keep up the lien, acquired on an origi- 
nal fi. fa.; and rights have been obtained, by third persons, 
to property, in the possession of a defendant, while the first 
execution was in the sheriff ’s hands—it is competent for stran- 
gers to take advantage of the loss of the lien. 

7, But Semble, w here executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—-so as to vest the property in his personal representa- 
tive. 

8. And where such an execution thus regularly preceded, is is- 
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sued after the death of the defendant, (though it might be jy. 
regular,) yet it is not void, but voidable only; and can not by 
questioned by a stranger. 

9. So, it seems, a pluries execution issued upon a judgment ob. 
tained in the life time of a defendant, and which has been ge. 
gularly preceded by alias and original—both returned null, 
bona; is not void, because issued after the defendant’s death, 


Error to the Circuit Court of Blount. 

In this case, Horn, the defendant in error, having 
laid claim to certain slaves, levied on, under exeey 
tion at law, as of the estate of one Hanby, the regular 
proceedings under the statute, were instituted, to try 
the right of property. 

Collingsworth, the plaintiff in error, having, in 
the lifetime.of Hanby, to wit, at Spring term, 1824 
of Blount Circuit Court, recovered judgment against 
him, executions were regularly issued thereon, and 
duly returned nulla bona. 

In 1826 Hanby departed this life; and Horn, the 
defendant in error, qualified as his administrator; but 
was subsequently removod, and the sheriff invested 
with the appointment. After the death of Hanby 
a pluries execution, upon the subsisting judgment 
against him, was issued, and levied upon two slaves. 
Horn having filed an affidavit, that the slaves were his 
property, the claim came on to be tried before the 
Circuit Court of Blount, at April:term, 1831. 

These facts appearing in evidence, the Circuit 
Court charged the jury, that the fact, that the exe 
cution, levied upon the slaves, had issued after the 
death of Hanby, rendered the execution voed. Un- 
der this charge, the jury rendered a verdict in favor 
of the defendant; and the plaintiff in execution, ha 
ying excepted, took a writ of error to this Court, 
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Peck, for the plaintiff in error—Campbell, contra. 


SaFFroLD, J.—The contest arose on the trial of the 
right of property, levied on by execution, and claim- 
ed pursuant to the statute. 

The plaintiff in error, in 1824, recovered judgment 
against Gabriel Hanby, on which executions were 
regularly issued, up to the time of the levy, in 1828; 
upon all of which executions, the sheriff had made 
returns of nulla. bona, except the last, which was le- 
vied on the property in question. 

The defendant, Hanby, died in 1826. Horn, the 
claimant of the property, was appointed administra- 
tor, and was removed. ‘The sheriff, who made the 
levy, received his appointment before the levy was 
made, and then was administrator. 

These circumstances appearing on the trial, the 
Court charged the jury, that the execution having 
issued after the death of Hanby, it was voed. 

The property in question consisted of two slaves. 
Under the charge given, the jury found the proper- 
ty not subject to the execution. 

This charge is assigned as the cause of errror. 

The case presents the questions— 

Ist. Was a revival of the judgment necessary un- 
der the circumstances of r the case, by a scire factas 
against the administrator ? 

2d. If it was, had the claimant of the property, 
he being neither party nor privy to the judgment, a 
right to ‘claim advantage of the failure to revive? 

A statute exists in this State, relative to liens by 
execution; but which being of a date subsequent to 
these proceedings, may be left entirely out of view, 
in the consideration of this case. The questions 
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must be determined with reference to the common 
law, and the statute of 1826, entitled “an act eop. 
cerning executions, and for the relief of insolvep 
debtors ;” the 8th section of which provides, “that 
no writ of fiert facias, or other writ of execution, 
shall bind the property of the goods against which 
such writ is sued forth, but from the time that such 
writ shall be delivered to the sheriff, under sheriff 
coroner or other officer, to be executed; and for the 
better manifestation of such time, such ate Core. 
ner, or other officer, his deputy, or agent, shall upon 
the receipt of any wock writ, without fee for doing 
the same, indorse upon the back thereof, the day 
of the*month and the year when he received the 
same,” &c. 

The distinction has been assumed in argument, 
and in the opinion of the Circuit Court, between 
void and voidable process, that the former may be 
resisted’ and set aside by any person against whom it 
is attempted to be used; the latter only by parties 
and privies: and it is contended, that this 77. fa. was 
void, consequently that the claimant of the property 
could successfully resist its supposed lien, on that 
ground. 

It is conceded, that executions, by the common 
law, bound the goods and chattels of the defendant 
from their test; but by the statute referred to, the 
lien attaches only upon the delivery of the execution 
to the proper officer, for collection. In the case of 


*7 Dur. Bragner vs. Langmead,* the Court of Kings Bench 


“held, pursuant to the current English doctrine, that 
a judgment signed in any part of the term,’ or. the 
subsequent vacation, relates back to the first day of 
the term, notwithstanding the death of the defendant, 
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before judgment aciually signed: and an execution 


might be taken out upon it, tested the first day of 


Lord Kenyon, in delivering the opinion, said, they 
were bound by the current of authorities, all speak- 
every case which 
een held, “that the execution 

first.day of the term, though 
the defendant died before execution actually. taken 
out, unless something be done, in the interim, to — 
shew an incongruity in the proceedings-—as was 
done in the case of Heapy vs Parris. 

In explaining the incongruity in the case last 
mentioned, and in reconciling it with the principles 
by which that Court had uniformly been governed, 
not sue out execu- 
prior to the death of the defen- 
dant, as he might, perhaps, have done, so that it 
might have legal relation; but the execution, sued 
bore test on a day posterior to 
the defendant’s death—and, consequently, that the 


ing the same language: that in 
had occurred, it had 


. may relate back to t 


‘There the plaintiff di 
tion tested on a d 


out after the d 


execution was irregular.” 

The same doctrine is maintained in Comyn’s Di- 
gest, vol. 4: p. 247, (title Executions, D. 2.) 
reference is also made, tothe English statute,a “that 29Car.2,3 
no scire fuctas, or other writ of execution shall bind 
the property of the. goods, but from the time such 
delivered to the sheriff, &c. to be exe- 
on the receipt of it shall indorse the 


writ shall be 
cuted; who, 
day of his receiving t! 

It is also said,” if a fierd facias be tested before the 
death of the defendant, and delivered to the sheriff, 
after his death, it may be executed upon goods in the 
hands of the executor or administrator. 
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90Car250 = Again —if execution be taken out, after the 


death of the defendant against his executor or admi. 
nistrator, without a scire facias, it is void. These 
principles rest on the authority of early English 
cases; and are not considered, when properly under. 
stood, irreconcileable with each other, or with the 
modern doctrine. 

The correct rule of the common law is believed 
to be, that an execution, bearing a regular date, an- 
terior to the death of the defendant, (though the date 
be by relation back,) may be received by the sheriff, 
after the death of the defendant, levied on the goods 
of the estate, and the same may be legally sold, 


‘Bac. Ab. without making the personal representative a party.” 


But, if such representative be made a party to the 
execution, without a revival of the judgment, bya 
scire facias against him, (as in the last case referred 
to in Comyn,) the process may be void, when it 
would have been regular, had it been taken only a 
gainst the goods of the deceased, as though he had 
been living. 

By another statute, in force in this State, it is di- 
rected, “ that all writs, returnable to any Court of re- 
cord shall bear test on the day on which the same 


eAik. Dig. Shall be issued.© This requisition is conceived to 


apply to executions, as well as to other process—con- 
sequently, the doctrine of relation to the previous 
term, or the first day of the term, does not apply to 
our jurisprudence. 

But, whether this fiction can have any effect, as 
respects the ken of the execution, or the Jegality of 
the process, may well be questioned. It is a ques 
tion, however, which can have no material influence 
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in this case—in as much as the original 7. fa. bore 
bore date long before the death of the defendant; and 
the pluries fi. fa., by virtue of which, the levy was 
made, bore date long after the death. The material 
inquiry, then, is, whether, after execution had com- 
menced, by the regular issuance and return of nulla 
bona, on the original and alas, before the death of 
the defendant, the plaintiff had a right to continue 
to sue out further writs of execution, after the return 
of the former, without a revival of the judgment a- 
gainst the administrator. It has been shewn that the 
lien of executions on the goods and chattels of de- 
fendants, is substantially the same, under the En- 
glish and Alabama statutes. ‘The date of the lien 
under each, relates to the time of the delivery of the 
execution to the proper officer, to be exécuted. 

The principle may be assumed, for it is not un- 
derstood to be contested, that if execution be not ac- 
tually sued out, within a year and aday after the 
judgment has been rendered; or if not sued out be- 
fore the death of the defendant—in either case, it is 
irregular to take it out, without a previous revival 
of the judgment, by scire factas; and in the latter 
case, the revival must be against the executor or ad- 
ministrator. But, it does not follow, that in the event 
of the death of a defendant, after execution has be- 
gun, that such revival of the judgment is necessary. 
The necessity can only exist, on the principle that the 
alias or pluries fi. fa. though regularly continued, 
do not retain the lien on the defendant’s property. 
from the time of the delivery of the first execution 
to the officer. This would deny them any legality 
or virtue, derived, by relation to the original fi. fa.; 
which, and also the alias, in this case, were issued 
and delivered in the life-time of the defendant. 
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* this opinion the Court, consisting of four judges, was 


ey 


*3Dessaus. The case of Brown vs. Gilliland,* involved this 


doctrine. Brown, as executor had made sale at aue. 
tion, of slaves, belonging to the estate of his testator, 
There were, at the time, executions in the sheriff’s 
office, agaist the testator, which remained unsatisfied, 
and on which there had been returns of nudl/a bona, 
The purchaser refused to pay the purchase money, 
unless it should be applied to the discharge of the ex. 
ecutions, so as to secure his title. The executor con- 
tended, the negroes were not bound by the execu. 
tions, because they had been acquired by the testator, 
after the executions had been returned. 

The suit in Chancery was instituted for the guid- 
ance and safety of the parties, and was considered 
amicable. The question then was, whether the lien 
of an execution was confined to such goods, only, as 
belonged to the debtor at the time when the writ 
was lodged; or whether it extended to goods acquit- 
ed by him, afterwards? 

Judge Thompson, in the Circuit Court, decreed a 
specifiic execution of the contract. He said, “he 
considered such an execution precisely as if it never 
had issued, in as much as there were no effects on 
which it could have attached, and of course could 
have no binding efficacy.” That “the execution 
was defunct previous to the acquisition of the pro 


‘perty ; and it would be in vain to say a non-existing 


9? 


thing can possess existing powers.” On appeal, 
however, to the revising tribunal, this doctrine was 


overruled, and the decree reversed, on the ground, 


that the executions bound the property, and that a 
good title could not be made to the purchaser. In 
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unanimous. ‘The reasoning of the Court was, “ that 


hes | 


every debt, as soon as contracted, vests in the cred- 
itor, a right to be paid out of any part of the debt- 
or’s estate; and while only a chose in action, it has 
an inchoate lien on all his property, whether acquir- 
ed before or after the contract. When sued, there- 
fore, and the right is consummated by a judgment 
and execution, the general lien of both becomes per- 
fect, and should continue to charge not only the ex- 
isting property of the debtor, but also to attach on 
all his future acquisitions. If indeed (say they) an 
execution becomes dormant, it must be revived by a 
scire- factas, before it can have active operation; but 


ment, contin- 


} 
} 
‘ 


iy 
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its binding quality, like that-of a jue 
ues until it is satisfied, or until leneth of time 
furnishes sufficient ground for presuming satisfac- 
tion.” 

It is however necessary to observe, that the ques- 
tion in this case is not, whether the defendant’s pro- 
perty was bound from the delivery of the original fi. 
fa. to the sheriff to be executed; or whether it was 
from the delivery of the plurtes on which the levy 
was made. Indeed, it does not appear that the dif- 
ference in the lien, whether from the one date or the 
other, was considered in the least material. Butthe 
question is, whether the plurtes fi. fa. was void, and 
subject to resistance by a third person, whose rights 
were incidentally involved? On the former question, 
the case of Brown vs. Gilliland, is an authority sus- 
taining the lien from the earliest date; and this doc- 
trine [ consider best supported by reason and author- 
ity. There are, however, some contrary decisions in 
respect to contests arising between different plaintiffs 


. 4 ™ ‘7 a 
in execution. In the case of Tabs vs. Harris,* the r. 


4 Bilbo 
29. 
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sheriff had two writs of fi. fa. in favor of differen: 
plaintiffs, against the same defendant. The execy, 
tion last received was in favor of one who had pre 
viously had other writs issned on his judgment, bgt 
which had been returned nulla bona. Money being 
now made on the executions, but not sufficient to gat. 
isfy both, the question arose, which should be pre. 
fered. ‘The Court ruled, that where several execy 
tions issue against the same defendant, the sheriffs 
bound to satisfy that execution first, which is first 
delivered to him. That as between plaintiffs in ex. 
ecution, a former execution not levied and returned, 
does not create a lien to the exclusion of the second 
creditor, who delivers his execution when the sher- 
iff had no other against the debtor. 

That Court seems to have recognised a distinction 
in respect to liens by executions, where the contest is 
between the different plaintiffs therein, and where it 
is between one of them, and a purchaser from the de- 
fendant himself. In the former case, they deny any 
relation back to the delivery of the original fi. fa. as 
directed by statute, or to the test, according to the 
doctrine of the common law. They say, “the com- 
mon law, regardful of the interest of plaintiffs, and 
to preserve it against the fraudulent acts of defend- 
ants, in alienating their goods, made writs of execu- 
tion have relation to their test, and bind the estate of 
defendants from that time; so that if they should 
sell their goods, thereafter, they might be taken in 
execution in whose hands they might come. But, 
as between plaintiffs in execution, the common law 
knew no partiality, and created no lien in favor.of 
one, in prejudice to that of another.” 

I can not perceive the force of these remarks, of 
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the virtue of the impartiality here inculcated.— 
There would appear to be no sufficient reason, why 
a bona. fide purchaser from the defendant, after his 
property has become bound by an execution, should 
occupy a less favorable position, than that of a plain- 
tiff in a subsequent execution, placed in the hands 
of the sheriff after the property had become so bound. 
In a subsequent case in the same Court, Danzel vs. 
Cochran’s adm’rs,* the question was similar to thats 4 ane 
inthe former. There the same Court said, “wecan 
perceive no principle upon which the lien, created by 
an execution, can be continued in virtue thereof, af- 
ter its return day.” But they add, “the lien, in- 
deed, might be continued at common law, by contin- 
uing the executions; and may, since the statute, by 
delivering a new execution into the hands of the 
sheriff, at the same time the former is returned; or 
rather we ought, in strict propriety, to say, that an 
uninterrupted succession of liens might be thus kept 
up.” 

These latter positions I construe into an aban- 
donment of so much of the principle of the former 
decision, as denied the existence of prior liens as 
between executions. The latter decision admits, 
that the defendant’s property is bound from the de- 
livery of the first fi. fa. and that the lien may be 
transferred from a prior to a subsequent writ; that 
it may be continued at common law, by the renewal 
of the executions in due time—that in this way, an 
uninterrupted succession of liens may be preserved. 

The return of one fi. fa. and the issuance and 
delivery of another, on the same judgment, are acts 
falling within the official duties of the clerk and 
sheriff: why should the lapse of a few days, at the 
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return term, when these acts must be done, create 
forfeiture of the lien? To prevent it, shall the clerk, 
in anticipation of a return of nulla bona, have ay 
alias, or pluries, ready to exchange with the sheriff, 
at the moment he makes his return; or shall the 
sheriff show the execution containing the return, in 
tended to be made, and stand by, holding the execu. 
tion, until, the cierk, ¢laying aside all other business) 
can prepare the alas, so that there shall be no in- 
tervening space between the actual return of one, 
and receipt of the other. I think it more just and 
rational, and the course best supported by authority, 
to require only, that the original shall be returned to 
the proper term—then as soon as may be, consistently 
with his other duties, the clerk shall issue the alias 
or pluries. 
If the plaintiff does not interfere, to the contrary, 
(but which he may do, at his peril,) and iff the re. 
newal be made in a reasonable time, the lien shall 
shall be transferred from the original, to the alias and 
pluries, as a continued execution, on the same judg- 
ment, and thereby be preserved. 
The principle of the decision, in the case of Epps 
*2Call—vs. Rendolph.* Which has been cited to the contrary, 
does not affect this question. 

“But, [ now recur to the true question, whether or 
not the pluries fi.-fa. was void, and subject to resis 
tance froma third person? Let it be conceded for 
the present, that in consequence of the death of the 
defendant, there was the same necessity for a renew- 
al of the judgment by sczre factas, that there is in 
cases -where no execution has issued within a yeat 
and a day after judgment—then what would be the 

effect ? 
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In Jackson vs. Delancy,* it was held, that a scare 
facias, to revive a judgment, irregularly issued ; or an 
execution issued after a year and a day, without a 
scire facias, is voidable only, and can not be called 
in question, in a collateral action, so as todefeat the 
title of a purchaser, under the execution; nor can 
such execution be avoided, after the lapse of twenty 
years, even on a direct application for that pur- 
pose.b 

The remedy against an execution, merely votda- 
ble, far want of arenewal of the judgment, by scare 
facias, must be the same, whether the necessity for 
the renewal arose from the death of a party, or from 
lapse of time, after jadgmentobtained. There would 
appear to be no satisfactory reason, for any difference. 
If the defendant in execution or his’ representative 
chooses to acquiesce in the irregularity, because the 
effect is substantially the same, and costs are there- 
by avoided—or for any other cause; and if the ef- 
fect of the judgment or execution, with, or without 
a renewal of the former, be the same, with respect 
to the rights of third persons, surely there can be no 
reason for permitting them to delay and hinder the 
execution, for any matter exclusivelyconcerning the 
parties to the writ, and entirely indifferent to those 
claiming advantage of the irregularity. 

Should a case occur, where rights have accrued 
to third persons, which would be affected by a lien, 
existing from the date of the original fi. fa.; but not 
from that of the alias or pluries; and the lien has, 
by law, been forfeited or discharged, by any subse- 
quent event, and which would appear from the writs, 
if regular, then, I admit, that such third persons, (the 
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claimant of property, for instance,) may insist on the 
forfeiture or discharge, and demand the same gyb. 
stantive rights, as if the proceedings had been regy. 
lar—that, in such case, if the claimant’s title to the 
property accrued subsequent to the delivery of the 
original f. fa., but prior to that of the alas or ply. 
ries; and the lien had been lost by the death of the 
Cefendant, or failure to revive the judgment, by scire 
Jactas, or to renew the writs of execution, regularly, 
from term to term, so as to preserve the lien from the 
first to the last, the claimant would have been enti- 
tled to ihe benefit thereof; and the Court should have 
instructed the jury, that the plaintiff’s lien related 
only to the date of the delivery of the alas or ple 
ries, (as the case may have been,) not to the delive- 
ry of the original. 

If, by reason of the death of the defendant, after judg- 
ment, and before the issuance of the original fi. fa., it 
had become necessary to revive the judgment, making 
the personal representative a party, and this had not 
been done, the effect would have been different: 
then, the property being free from any lien, or in- 
cumbrance, the law would have vested the. special 
title in the executor or administrator, and an execu- 
tion against the decedent, could not reach the pro- 
perty. 

But, as already remarked, such are not the facts of 
this case. The judgment had been obtained, and 
the original and subsequent fi fa. had been issued 
and placed in the hands of the sheriff, to be execut- 
ed, in the life-time of Hanby, the defendant; and 
the executions had been regularly issued, and re 
turned nulla bona, without any dormant internal from 
the date of the judgment, up to the time of this le- 
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vy, by means whereof, the lien was continued, and 
the title to the property prevented from vesting in 
the personal representative, so that it was unnecessa- 
ry to have made him a party. 

Nor does it appear, that the claimant’s title is bet- 
ter or different now, from what it was when the ori- 
ginal fi. fa. was delivered to the sheriff. Therefore, 
without deciding whether the execution, under which 
the levy was made, was strictly regular, or merely 
voidable, (a question immaterial to this case,) we are 
of opinion, it was not vord— consequently, that the 
claimant of the property was not entitled to any ad- 
vautage, from the supposed want of a revival of the 
judgment; and that the contrary decision of the Cir- 
cuit Court, was erroneous; for which the judgment, 
must be reversed and the cause remanded. 
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HALL, et al. vs. RAGSDALE. 


i. While the construction of roads, in the vicinity of a turn- 
pike, established by charter, will not be permitted, where in- 
tended to diminish the profits of such turnpike; yet a commu- 
nity in the neighborhood of a turnpike, will not be restrained 
from the construction of roads, obviously demanded by the 
situation of the country, and the wants of the neighborhood. 


This was a bill in chancery, filed in Marion Cir- 
cuit Court, by William H. Ragsdale, against Mathew 
McCollum, Benjamin Harris, David Kennedy, James 
Ormond, Robert Elliott, Morris Hall, Robert Tay- 
lor, Oliver Woods, David Hawkins, and Joseph 
Franks. 

The object of the bill was to enjoin the use of a 
road, which the defendants had made, and were us- 
ing, as was alleged, to the detriment of the complai- 
nant’s turnpike. By the bill, it was alleged—that in 
1826, an act of the Legislature of the State, was 
passed, authorising the said complainant and his as- 
sociates, to open and turnpike a certain road ; which, 
individually, he had commenced and completed, ac- 
cording to the requirements and provisions of the 
charter. That, as directed by the same, toll-gates 
upon said road had been erected. That the said 
road was the nearest, most safe and best route, (to 
the place where leading,) and that the same had been 
continued in fine order and repair, agreeably to the 
provisions of the charter. That notwithstanding the 
great expense at which said turnpike, had been com- 
pleted, the said defendants, for éhe purpose of in- 
juring the complainant, and in order to render va- 
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lueless the said turnpike, aud destro € pro “0 there- 


of,—had caused to be opened a ne ed road, or way, 
commencing at a distance of about four miles north 
of where the said turnpike began, and intersecting 


the road on which the same was built, about eight 
miles south of the terrm tion of the said turnpike: 
which road, so open DY the said cefendants, ran 
nearly parallel with turnpike. ‘That the said 
defendants had endeavored to obtain an order from 
the County Court of Franklin, to authorise said pri- 


vate road to be opened, and constituted a public 
highway. That the defendants having failed to pro- 


cure such order, still kept open the said road, of 


their private authority ; and were in the habit of 
falsely representing to trave llers and others, that the 


said road, was the best and most safe route; thus per- 
suading them to abandon the turnpike, to the great 


¢ 


a) 
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+3 — a Pelt e ae | ee + 
injury of the complainant. ‘That a part of said pri- 


vate road, which ran through Marion county, had 
been, at the instance of the defendants, by the Coun- 
ty Court of that county, established as a public road. 
That the defendants were doing all in their power to 
injure the complainant, by the opening and keeping 
in repair of the said road; and by exciting the pre- 
judice of the neighborhood against thesaid turt ili: 
and causing it to be believed, that the said private 
route was the best: whereas, the said private road 
was in no way called for by the wants of the neigh- 
borhood, but designed solely to injure the com plai- 
nant, and destroy the pro! fits of the aforesaid turn- 
pike. 

The bill therefore prayed an injunction, restrain- 
ing the said defendants, from opening, using, or re- 
pairing said road; and thatthe same be forever clos- 
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ed; and that the Commissioners’ Court be enjoined 
from appointing overseers thereon; and from caus. 
ing any other road to be opened, which might tend 
to affect the privileges of the complainant’s char. 
ter, &c. : 

The chancellor having granted an order for an 
injunction, and subpoenas having issued, the defend- 
ants answered. 

The answer of Kennedy, admitted having assist. 
ed the defendants in opening the private road com. 
plained of, but averred, it was necessary for the con- 
venience of the neighborhood, in carrying their pro- 
duce to market: and denied the intention of injur- 
ing the complainant, in the privileges of the turn- 
pike. 

The answer of Halland Elliott admitted, that the 
complainant was possessed of a charter, for the eree- 
tion of a turnpike; but denied, that he had com- 
plied with the requisites of the statute; charged a 
fraudulent and designing course upon him, and aver- 
ed, that he had caused toll-gates to be formed, with- 
out a compliance with the provisions of the charter. 
That being the judge of the County Court of Mari- 
on, he bad made sundry orders to himself, in viola- 
tion of the charter; and in relation to the said turn- 
pike—all, as was alleged, in contradiction to the laws 
of the land. 

They admitted, that an order had been made by 
the County Court of Marion, authorising the opening 
of a road, under which these defendants had acted; 
and that the said road had been duly opened under 
the authority of the said Court:. they, however, de- 
nied that it ran parallel with the turnpike of the 
complainant, or was such a road as described in his 
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HALL, et al. vs. RAGSDALE. 
bill. They alleged, that this road was absolutely 
essential to the convenience of the neighborhood, 
through which it ran—that it was a direct road to 
the seat of justice, and to the market of the county. 
This answer denied any attempt to create excite- 
ment, &c.; aud demurred to the bill. 

The answer of ‘laylor aud Ormond, was substan- 
tially the same as that of Hall and Elliott, and they 
also demurred. 

The answer of Woods, Hawkins and Franks, ad- 
mitted that they were commissioners of roads and 
revenue in Marion County. That the said Turn- 
pike had been built by the complainant, under a 
charter: that the private road, alluded to in the bill, 
had not been made: denied all improper influnence— 
allacts and doings tending to the injury of the com- 
plainant; and prayed to be dismissed. 

The testimony of a number of witnesses, examin- 
ed in the case, established the facts, that some efforts 
had been made to give character to the new road; 
and that it was much travelled: that many persons 
would have travelled the turnpike, if the new road 
had been existing. ‘That the cost of the turnpike 
was about eighteen hundred dollars. That the new 
road was necessary to the neighborhood ; and if dis- 
continued, a hardship would result. ‘That the turn- 
pike was notin the best order, but had been receiv- 
ed by commissioners, appointed to examine it. 

At August term, 1831, a final decree was had, by 
which it was ordered and adjudged, that so much of 
the injunction as related to a part of the road, laid 
out and opened under an order of the County Court 
of Marion, be dissolved: that further, the complain- 
ant’s bill be dismissed in respect to those defendants 
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who were commissioners of revenue and roads, of 
that County : and that, as to the other defendants, the 
injunction be perpetuated ; and that they be inhibited 
from opening that part of said road not established by 
authority of the County Court, and from using, or 
permitting others to use the same, or any part there- 
of; and that the costs be divided. And the defen- 
dants took a writ of error. 


P. Martin, for the plaintiff in error—The decree 


i 
of the chancellor was evidently erroneous. The tes. 
timony taken in the cause, shews the necessity of the 
road to the neighborhood, throueh which it runs: 
the impossibility of reaching the turnpike froma 
particular settlement, near the new road; and that 


this latter was the only direct route of that settle 
ment, to their market, and the county seat. Again, 
the complainant did not comply with his charter: and 
even if he had, that charter cannot receive an exclu- 
sive construction. The charter allows an approach 
to the turnpike within two miles, and it is denied 
that any part of this road enjoined, reaches to within 
that distance. In cases where there cannot be fixed 
upon a community, a palpable design of injuring the 
proprietor of a turnpike, the Courts will not restrain 
the erection of neighborhood roads. is it correct, is 
it legal, that a large neighborhood should be re- 
stricted toa turnpike, merely because it is possessed 
of a charter: that the people composing such neigh- 
hood, should be forced to travel out of their way, 
over a mountainous country, to pay toll to a favored 
individual? Even if the defendant io error had 
been injured, and the road was obviously demanded 
by the wants of the country, the chancellor should 
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not have given him relief. ven the common prin- 
ciple has been departed from: the defendants are 
even prohibited from using the road themselves—this 
is contrary to the spirit of our institutions. It does 
not lie in the discretion of the defendant in error, to 
prescrive limits on each side of the turnpike — 
Claiming a statutory privilege, he must pursue the 
requisitions of his charter, strictly—2 Stewart 211. 
There the owners of a bridge which was enjoined, 
were permitted to use it themselves—though it was 
built near a ferry, with the avowed-object of impair- 
ing the profits of the ferry owner. How different 
the case here. The defendants are not only enjoined 
from using the road, but enjoined to watch it for a 
distance of many miles. Suppose they were to at- 
tempt to force a traveller to leave the road, would the 
decree protect them ? 

The decree is uncertain and indefinite: it does 
not sufficiently designate, on whom it is to operate; 
If intended to reach all the defendants, it is contrary 
to the evidence in the cause—2 Stewart 291—10 
Wheat 167. 


Shortridge, contra—The documents in this case 
show, that the franchise of the defendant in error was 
complete—and the question is not, how near to the 
turnpike is the road complained of; but what injury 
has resulted to the proprietor. He is a contractor 
with the State: and for the contract, he has given a 
valuable consideration. The State, then, is bound 
to protect its contract—to prevent its citizens from 
doing individually, what they cannot do as a body, 
without impairing the rights of the charter. As to 
4s &p. 33 
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the pretence set up, of the necessity of the road, ag 
a route to the county seat, and to market—this is the 
least injury: that which we most complain of, and 
which was proved, was the interference with travel. 
lers—-turning them from the turnpike, and inducing 
them to travel upon the other road. 

The decree is not indefinite: it reaches all, but all 
are in interest. They do not deny having opened 
the road, and insist on keeping it open. Indeed they 
are all interested in avoiding toll. They need not 
watch the road, as is said, but they must close it: the 
decree requires no more—| Hayw. 457; 1 Johns. ©. 
R. 611; 5 Johns. C. R. 101; 2 Stewart 211. 


Argued also by Hopkins, for defendant in error. 


Taytor, J.—The bill in this case was filed to pre- 
vent the use ofa road which the complainant alleged, 
had been opened so near to his turnpike road, as 
greatly to impair his profits, and for the purpose of 
doing so; without such road being of any material 
benefit to the community. 

The defendants in their answer, deny that the 
road, which is complained of, was opened with the 
intention of lessening the profits of the complainant, 
and allege, that it is of great importance to those 
who live upon or near it; that it runs at the distance 
of from three to eight miles from the turnpike road 
of the complainant, and affords a nearer and better 
route to the court house of Marion county, in one 
direction, and to Florence, their market town, in the 
other, than the turnpike; thag the country between 
the two roads is generally mountainous, and that 
there are only one or two points from which it would 
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be practicable to make a road from the principal set- 
tlements on and near the road complained of, into 
the turnpike road. All the material allegations of 
the answers are sustained by the proof. 

In determining upon the propriety of granting re- 
lief in a case of this kind, many circumstances have 
to be taken into consideration. If the new road had 
been opened with the view and clearly for the pur- 
pose of impairing the profits of the turnpike road, 
and thus injuring the franchise of the complainant, 
this would amount to a fraud upon the complainant’s 
rights, and, in the general, be a sufficient ground for 
affording him relief. But the decision would not 
turn upon this ground alone, for in many cases al- 
though the intention was simply to benefit the de- 
fendants and others; yet if the injury to complai- 
naat was great, without producing a correspondent 
public advantage, the new road would be considered 
a nuisance, and ordered to be closed. Such was 
the case of the road leading to the newly erected 
bridge, in the case of the Newburgh Turnpike Com- 
pany vs. Muller," and of the road around the turn-¢5 Johns. 
pike gate, in the case of the Croton Turnpike Com- 
pany vs. Ryder,’ though in the latter case the road»1 Johns. 
was evidently kept open with the intention of les-© * ° 
sening the profits of the company. In the case of 
Gates vs. McDaniel, et ai.,° this Court determined 2 Stewart 
that the franchise of an individual in a public ferry, ai 
would be protected from injury by others. In that 
case, a bridge was erected by the defendants, very 
near the ferry of the complainant, and to the des- 
truction of his interests; and the use of the bridge, 
except by the families of the defendants, was perpet- 
ually injoined. 
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We have now to inquire whether the relief sought 
in this case is within the reason given for affording 
it in the cases which have been cited. 

It is contended by the counsel for the complain- 
ant, that the opening of any road, tending to impair 
his profits materially, no matter bow important such 
road may be to the community, is a violation of his 
rights under his charter ; and that such road would 
be suppressed as a nuisance. But we can not as- 
sent to this doctrine. Our State is new—many 
parts of it scarcely settled at all; and we can not 
close our eyes to the well known fact, that such was 
the case in the part of the country through which 
the turnpike road of the plaintiff, and the road com- 
plained of now, run, at the time the former was 
chartered. 

While a country is in this situation, there is use 
for but few roads; and even were more desirable, 
the population is not sufficient to open and keep 
them in repair. ‘But our population is rapidly in- 
creasing, and neighborhoods, from affording two or 
three families only, often, in the course of four or 
or five years, are densely populated—possessing am- 
ple ability ta open and keep in order the roads ne- 

cessary for their convenience. Therefore, when au- 
thority to establish a turnpike road, is given by onr 
general assemby, to any man, or company of men, 
it must be supposed to be done, with a view to this 
changing state of things; and that the grantees shall 
have no right to restrict the number of roads around 
them, to what it was whe the charier was enacted, 
or their road prepared for use. 

Under this view of the subject, the only questions 
are, was it important to the interests of the inhabi- 
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tants, in the new and growing settlements on the 
road complained of, that it should be opened? and 
would it be burdensome and oppressive upon them, 
to require them to abandon the use of that road, and 
confine themselves to the turnpike? We think both 
questions must be answered in the affirmative; and 
therefore, that the complainant is not entitled to re- 
lief. 

That the complainant will be protected in the en- 
joyment of every right which the charter was intend- 
ed to bestow upon him, is certaia. Therefore he 
cannot be deprived, in any way, of the profits aris- 
ing from his road, while he fulfils his part of the 
contract; nor will any man or set of men be permit- 
ted to open a road, calculated to diminish those pro- 
fits, unless such road would be of public advantage, 
and not conflict with the intention of the legislature, 
in chartering the road of the complainant. But while 
the complainant would be secured in his profits, and 
no road would be permitted to be opened, calculated 
to deprive him of them, even though of some pub- 
lic convenience; yet, when the interest of a portion 
of the community is to be greatly advanced, by mak- 
ing a new road, when it is oppressive to them, from 
great comparative increase of distance, the badness 
of the way to it, &c., to confine them to the use of 
the turnpike road, these important public benefits 
can not be sacrificed, because they incidentally affect 
the interests of the complainant: nor can we sup- 
pose that the general assembly, when enacting, nor 
the complainant, when receiving the charter, believ: 
ed more extensive privileges to be secured by it, than 
are here recognised. 
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The decree must be reversed, the injunction dis. 
solved, and the bill dismissed. 


Lirscoms, C. J., not sitting. 


HANCOCK US. TANNER & EVANS. 


1. Under the common counts in assumpsit a party may recover 
for what he has performed under a special contract, (though 
in a manner variant from the terms,) notwithstanding there 
remains some part of the defendant’s agreement unfinished. 

2. So, where A, under a special contract, agreed, in considera- 
tion of a sum, advanced by B & C, to deliver cotton, which 
was to be sold at New Orleans; and, at the time, delivered 
part thereof, which was sold at Liverpool—and the balance 
was not delivered; it was held that B& C might abandon the 
special contract, and recover under the common counts, the 
overplus of tle sum advanced. 


This was an action of assumpsit in Limestone 
County Court, prosecuted against the defendant in 
error, by Tanner & Evans, for the use of Samuel 
Tanner. , 

The declaration charged, that on the 9th day of 
January, 1829, the said defendant made and signed 
his certain instrument in writing, in the words and 
figures following, that is to say : 

“Athens, January 9, 1829. Received of Tanner 
& Evans three hundred and ninety-six dollars and 
sixty-three cents, on account of cotton contract— 
nine bales, weighing four thousand one hundred and 
twenty-four, which is weighed and marked ; and bind 
myself to deliver two thousand pounds more of baled 
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cotton—the said Tanner & Evans to advance, on the 
delivery of the balance, enough money to amount to 
nine cents per pound, including what has already 
been advanced ; and ship the cotton to New Orleans, 
and sell the same for the best price we can, and give 
the said Nathaniel Hancock the net proceeds of sales, 
under the rules and regulations of shipments in ge- 
neral.” 

The plaintiffs averred, in the first count, that they 
were ready and willing to advance the said defendant 
enough money to amount to nine cents, in the man- 
ner specified in said instrument, whenever the said 
defendant shonld deliver the said two thousand 
pounds of baled cotton; but that the said defendant 
failed to deliver the same, according to the tenor and 
effect of the said instrument. ‘That afterwards the 
said plaintiffs shipped said nine bales of cotton to 
New Orleans, and sold the same according to the te- 
nor and effect of said instrument. 

The second count was likewise upon the instru- 
ment, with an averment, that the nine bales of cot- 
ton, received, had been shipped to New Orleans and 
sold according to the tenor and effect of the instru- 
ment of writing; and that the sale thereof amount- 
ed to the sum of dollars. 

There were also inserted in the declaration, other 
counts, for money lent aud advanced, paid, laid out 
and expended ; and upon an account stated. 

The defendant plead the general issue; and at 
fall term, 1831, the cause was tried, and a verdict 
and judgment rendered for the plaintiffs. 

On the trial, the plaintiffs having read in evidence 
the instrument set forth in the declaration, proved, 
that the nine bales of cotton therein mentioned, had 
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been sliipped within a reasonable time, to New Op. 
leans; and delivered to a commission merchant; that 
the latter was directed to make the best disposition 
of it; and that he, under the belief that it was to 
the interest of all concerned, shipped the same to 
Liverpool: and that it neted something less than it 
might have done, if sold at New Orleans. It was 
also proved, and admitted, that the two thousand 
pounds of cotton, stipulated to be delivered by the 
defendant, had not been furnished. 

The plaintiff further offered evidence, that it was 
customary, as a general rule or regulation, among 
shippers of cotton, who had advanced money on such 
shipments, after delivering the cotton to commission 
merchants—to leave it to their discretion to make the 
best disposition of it: and that it was customary for 
them, in the exercise of that discretion, either to sell 
the cotton at New Orleans, or to ship it to any other 
market. 

The Court rejected this proposed proof, and its 
opinion was excepted to. 


The plaintiffs also gave evidence that an account’ 


had been presented to the defendant, and the amount 
claimed of him,demanded. Thereupon the defen- 
dant moved the Court to charge the jury, that un- 
less the cotton delivered as above mentioned was 
sold at New Orleans, according to the terms of the 
agreement, in writing, the plaintiff could not recover 
in the present action. The Court refused so to charge; 
and instructed the jury, that although the plaintiffs 
had not sold the cotton, according to the written 
agreement; yet, under the declaration in bis action, 
they might, (if proved,) find for the plaintiffs, the 
amount of difference between the amount of money 
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_ advanced, and the value of the cotton at New Ors 


leans —after deducting from the value of said cotton, 
the charges of conveyance to New Orleans, and ex- 
penses while there. 

The defendant excepted to this charge of the 
judge, and took a writ of error. 


Taytor, J.—The plaintiff in error contends, that 
the judgment should be reversed, because the reeov- 
ery was had upon the general counts, which was il- 
legal, as the contract was not fully executed when 
the suit was brought; but, in part, executory. He 
admits that in the case of a special contract, when 
the plaintiff has performed his part of the undertak- 
ing differently from the terms of the contract, there 
may be a recovery on the general counts, if nothing 
remains to be done under the contract; but insists, 
that in this case, the defeudant was still bound to des 
liver two thousand pounds of cotton, wi he 
was instituted. If one man undertakes, by spect: - 
agreement, todo any thing for another, as to ail ld a 


then the suit 


house, for a specified compensation, and sree iis 
part of the agreemen 
agreement, aud recover u pon a quantum merut. In 
this case, no action could have been sustained npon 
the special count, as the plaintiffs lad sold the cot- 
ton in Liverpool, instead of New Orleans, *and as they 
had performed their part of the agreement, different 
from the terms of it, they could only resort to the mon- 
ey counts, fora recovery. If they could not recover 
in this way, they would be wholly without remedy. 
To declare on the special agreement, would avail 
nothing : they had not fulfilled it according to its ten- 
4s. & p. 34 
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or; and the defendant could always withhold the 
two thousand pounds of cotton, and thus, by his 
own default, secure himself against a recovery on the 
‘ general counts. ‘This would be an unheard of doc- 
trine. 

But we believe the defendant could not, at the 
time the suit was brought, have delivered the two 
thousand pounds of cotton under the contract; he 
was bound to do so within a reasonable time, which 
was within the season for shipping the crop then go- 
ing to market, and certainly the plaintiffs can not be 
compelled to sue the defendant for this breach of his 
contract, if they do not choose to do so. 

The judgment must be affirmed. 
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CRAIG VS. CARSWELL’S ex’r. 


1, Parties, defendants, to a chancery cause, against whom it is 
dismissed, or who are content with the decree, are not neces- 
sarily, to be joined and made parties to a writ of error, taken 
by one defendant—nor will the Court in such case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder. 


In this case, a bill in chancery was filed in the 
Circuit Court of Lauderdale, by Styles, executor of 
Carswell, against Craig, Dawson and Blow. 

The object of the bill was to enforce the collec- 
tion of a balance due to complainant, as executor, on 
a note executed by Craig, and which had been trans- 
fered by ihe defendant, Dawson, in whose hands it 
was placed for collection, to Blow, in payment of 
Dawson’s individual debt. 

The cause was heard on the bill, and the answers 
of the defendants, and thereon the chancellor ren- 
dered a decree—dismissing the bill as to Blow, and 
adjudging a certain amount against Craig and Daw- 
son. 

Craig having taken a writ of error, to reverse this 
decree, and Blow having died while the cause was 
depending—a motion was made for a severance, or 
that the representatives of Blow be made parties. 


Lirscoms, C. J.—The bill was filed by the ex- 
ecutor of Carswell, against Craig, Blow and Daw- 
son. 

On the final hearing, it was dismissed, as to Blow ; 
and a decree for upwards of a thousand dollars, en- 
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tered up against Craig, and for.about two hundred 
dollars, against Dawson. The *cause was brought 
into this Court for a revision, by a writ of error, in 
the name and in behalf of Craig, who is dissatisfied 
with the decree; none of the other parties appear to 
‘be discontented, or seek to have it reversed or altered : 
and the suit stands in this Court in the name of 
Craig only. Since the bringing of the writ of error, 
and since the last term, it is now suggested, that 
Blow has departed this life. The counsel for the 
executor of Carswell, makes’the suggestion, and asks, 
if it should be the opinion of the Court, that Blow 
was a party fothe suit in this Court, that his repre- 
sentatives should either be made parties, or that there 
should be a severance. We believe, that neither 
Blow nor Dawson are parties here; that neither of 
them have complained of the decree below, and that 
there is no necessity for bringing in the representa- 
tives of Blow, or for severing from them, as be was 
pot a party. 
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9. Thus, where a cause was removed by writ of error, from 
the County to the Circuit Court, and there affirmed, and sub- 
sequently, by writ of error, was taken to the Supreme Court— 
it was held, that the execution of a writ of error bond, in the 
latter case, operated as a discharge of the sureties in the for- 


mer bond. 


This case was removed by a writ of error from the 
County Court of Madison, and was the judgment of 


that Court, against 


of error bond, executed on taking a certain cause from 


oe) 


thence into the Circuit Court. 

The cause was commenced by a sctre_facias, which 
recited, that at the July term, 1821, of a County Court, 
held in, and for the County of Madison, one Francis 
E. Rives, recovered judgment at law, against Irby 
Jones, Walter Otey, Frederick Jones, Edwin Jones, 
and William Lewis, for the sum of two thousand 
nine hundred and fifteen dollars and sixty-six cents, 
debt ; and one hundred and seventy-five dollars and 
ninety three cents damages, besides costs: and that 


aftewards, to wit, 


1622, the said Walter Otey, and William Lewis, ob- 
tained a writ of error, returnable to the then ensu- 
ing term of the Circuit Court of said County; and 
entered into bond, 
Clay, and John J. 
that if said judgment of the County Court, should 


be affirmed in the 


. Sureties to a writ of error bond, executed on removing a case 
from one Court to another, are discharged by. the execution 

-of a new writ of error bond, by new sureties, taking the case 
from the latter into a higher tribunal. 
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the plaintiffs, as sureties to a writ 
? 


on the twelfth day of January, 


with Joseph Fenwick, Joseph 
Winston, sureties—conditioned, 


Circuit Court, then they should 
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pay and satisfy the said judgment, damages, interest 
and costs. ‘That, afterwards, to wit, at a term of the 
Circuit Court of Madison County, begun and held 
on the second Monday in February, 1823, it was then 
and there considered by the said Court, that the said 
judgment of the said County Court, should in al] 
things be affirmed; and that the said Francis E, 
Rives, recover against the said Irby Jones, Walter 
Otey, Frederick Jones, Edwin Jones and William 
Lewis, the amount of the judgment rendered afore- 
said:.and because it appeared to the said County 
Court, that although the judgment had been in all 
things affirmed, yet the said Irby Jones, Walter Otey, 
Frederick Jones, Edwin Jones and William Lewis, 
had not, either of them, nor the said Joseph Fen- 
wick, Joseph Clay and John J. Winston, sureties, paid 
and satisfied the said judgment, &c. according to the 
condition of their bond. Therefore, the sheriff was 
commanded by good and lawful men, &c. to make 
known to the said Joseph Fenwick, Joseph Clay and 
John J. Winston, sureties of the said Walter Otey 
and William Lewis, as aforesaid, that they be and 
appear before the judge of the County Court of 
Madison, at February term, then next, to shew cause 
why judgment should not be rendered against them, 
for the debt, damages, interest, &c., of the-said judg- 
ment, affirmed as aforesaid, in the Circuit Court, &e. 

This scire facias was returned, executed on Win- 
ston, and non est, as to Clay and Fenwick. 

At September term, 1826, Winston appeared, and 
plead to the scire facias, 

First—nul tiel record. 

Second/y—that theretofore, to wit, on the 25th day 
of July, 1823, the aforesaid Walter Otey had prayed 
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and obtained a writof error, returnable to the then 
ensuing term of the Supreme Court of the State, 
removing to that Court, the judgment of the afore- 
said Circuit Court, in said sczve factas mentioned ; 
and on that day, before the proper officer of said 
Circuit Court, the said Walter Otey, with William 
Saunders and Joseph Fenwick, his sureties, entered 
into the usual bond in such case required, with con- 
dition that said Walter Otey should prosecute, with 
effect, said writ of error; or on failure, pay and sat- 
isfy the debt, &c., according to the judgment which 
might be had in said Supreme Court: and that af- 
terwards, to wit, at the July term, 1826, of the said 
Supreme Court, the death of said Walter Otey, hav- 
ing been suggested, and the said cause revived in the 
names of his administrators----it was considered by 
the said Supreme Court, that the judgment of the 
said Circuit Court should be in all things affirmed ; 
in that, the said Rives, should recover of the said 
administrators the debt, &c., adjudged by the said 
Circuit Court, to be levied, &c.: which said writ of 
error, last aforesaid, and the judgment and proceed- 
ings of said Supreme Court, remained in full force, 
and not vacated. And afterwards, to wit, on the 
28th day of August, 1826, the said Rives, the plain- 
tiff, caused to be issued, from the office of said Coun- 
ty Court, a writ of fier? factas against the goods 
and chattels, &c. of the said Otey, in the hands of 
his representatives, for the debt, &c.—the return day 
of which said execution, as averred by the plea, had 
not then arrived, ‘&c. 

A third plea averred, that the said judgment, be- 
fore the issuance of the said scire facias, was satis- 
fied, paid and extinguished. 
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At February tetm, 1827, the cause was discontin- 
ued as to all the defendants, but Winston, and upon 
the plea of payment, a verdict was rendered, finding 
the sum of twelve hundred and twenty-nine dollars 
and sixtv-three cents, due and owing upon the afore. 
said judgment; and a judgment was rendered against 
Winston for that amount. 

Upon this jadgyment, a new trial haying been grant. 
ed--—afterwards, to wit, “on the 15th day, of Decem- 
ber, 1527, a new scire facias, issued against Fen- 
wick, Clay, and Winston, which was executed upon 
Winston and Fenwick. These defendants having 
demurred, and the demurrer being overruled, they 
plead over---- 

Ist. Nod trel record. 

2dly. Payment and satisfaction of the said judg: 
ment. 

3dly. That on the — day of , the-said Rives 
had sued out of the Circuit Court of Madison, a 
writ of scire facias against William Saunders, and 
the said Fenwick, the defendant, wherein it was al- 
leged, that the identical judgment named and des- 
cribed in the said scire facias, was removed by writ 
of error into the said Circuit Court, and there affirm- 
ed; and that the said William Otey subsequently re- 
moved the said cause, by writ of error, into the Su- 
preme Court of the State, and that the said Saun- 
ders and Fenwick became the sureties of said Otey, 
to the writ of error bond; that said judgment of the 
said Circuit Court being affirmed by the said Su 
preme Court; the said Rives sought satisfaction 
thereof in said Circuit Court, by execution against 
the said Saunders.and Fenwick, of the identical debt, 
&.—and that the said scere facias was still pending 
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and undetermined; and to which the said Saunders 
and Fenwick had pleaded, &c. | 

And for further plea they alleged, that they signed 
their names at the bottom of a blank leaf of paper, 
with a view to become bound as sureties of the said 
Otey and Lewis, for the prosecution of a writ of er- 
ror, but no such bond, or condition, as alleged, was 
signed by, or shown to them, &c. 

“Issues were then had to the first and second phone ; 
and demurrers filed to the third and fourth pleas. 

And then afterwards, to wit, at February term, 
1829, came the parties, and the demurrers to the third 
and fourth pleas, being sustained—a jury came, who 
rendered a verdict upon the plea of payment, in fa- 
vor of the plaintiff. 

At August term, 1829, a second new trial having 
been granted, a verdict was had for the plaintiff, and 
judgment thereon rendered against Winston and Fen- 
wick, for the sum of three thousand one hundred 
and six dollars and twenty-one cents, from which 
they took a writ of error, to this Court. 

A voluminous bill of exceptions having been ta- 
ken in reference to sundry opinions of the Court, as 
to points not noticed in the decision of this Court, 
the case was determined upon the question, whether 
the execution of the last writ of error bond, did not 
discharge the sureties in the first. 


Lipscoms, C. J.—This cause came up on a writ 
of error, to the County Court.of Madison. 

The material facts are these—Rives, in 1821, re- 
covered of Otey, Lewis and three others, above three 
thousand dollars, in the County Court of Madison 

4s &p. 35 
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county. In January, 1822, Otey and Lewis obtain- 
ed a writ of error, to carry the cause, for revision, in- 
to the Circuit Court, giving Winston and Fenwick, 
the present plaintiffs, as securities. In February, 
1823, there was an affirmance, in the Cireuit Court, 
of the judgment of the County Court. Between 
March and July, of the same year, Saunders, the 
deputy sheriff, to whom the execution, on the affirm- 
ance of the judgment, had been delivered, received 
from Otey, at different times, several sums of mon- 
ey, amounting to twenty-three hundred dollars, giv- 
ing his receipts as deputy sheriff. 

On the 25th July, 1823, Otey obtained a writ of 
error, to take the case into the Supreme Court; giv- 
ing Fenwick and Saunders as his securities, to su- 
percede the execution. Otey died pending the writ 
of error in the Supreme Court; and the cause was 
revived in the name of his administrators, and the 
judgment of the Circuit Court, affirming that of the 
County Court, affirmed. Otey’s representatives paid 
about five hundred dollars, after the affirmance of the 
judgment, which seems to have been all that could 
be made out of his estate, as an execution sued out 
against his administrators was returned no property. 
The judgment now sought to be reversed, was ren- 
dered in the County Court of Madison, on a scire 
facias sued out on the writ of error bond, given by 
Winston and Fenwick, as securities of Otey, on ta- 
king the cause into the Circuit Court. 

Winston and Fenwick plead to the sezre fucias— 

Ist. Nul tel record. 

2d. The second writ of error bond, and the pro- 
ceedings had thereon. 
3d. That they signed their names to a blank piece 
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of paper, and that the bond was afterwards written 
above their names. 

4th. Payment. 

On the first plea the plaintiff below took issue, 
which was adjudged by the Court in his favor. 

To the second, he.demurred, and the Court sus- 
tained his demurrer. 

To the third plea, also, he demurred, and his de- 
murrer was sustained. 

On the fourth plea issue was joined, and tried by 
the county. 

Several errors have been assigned, but the contest 
has mainly turned on two points—first, the effect of 
the second bond for the writ of error, to carry the 
cause into the Supreme Court. 

And secondly, the charge of the Court below, on 
the trial of the plea of payment, to the jury. 

If the objection taken by the plaintiff in error, on 
the first, is sustainable, it will dispose of the whole 
case. ¢ 

In this State, there are so many appeal and writ 
of error bonds, appeals and writs of error being 
guarantied as a matter of right, that it is somewhat 
surprising, that the question has never before been 
raised. And it is to be inferred from the fact, that 
so little authority has been used by the learned coun- 
sel, in the argument, that it has not been often ad- 
judicated, in our sister States. 

The position assumed by the plaintiff’s counsel, 
and to the sustaining.of which, most of his argu- 
ment, on this branch of the case, was addressed, is, 
that the obtaining indulgence, by the principal, with- 
out the consent or privity of the security, by opera- 
tion of law, is as to its effects on the security, the 
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same as if the indulgence was matter of contract, 
between the creditor and the principal debtor. If 
this position is true, the solution will not be difficult, 
nor to be settled on the application of any new prin- 
ciple. 

The doctrine, that a security is absolved from his 
obligation, by the creditor entering into a valid con- 
tract for further indulgence to the debtor, without 
the security’s consent, has been so often recognized 
in this Court, as now to place its soundness beyond 
controversy. I confess, though, I have not been 
able to perceive, very clearly, the analogy, in prin- 
ciple, between such contract, for giving further time 
for payment, and obtaining that further time by op- 
eration of the law. Nor doI believe its existence 
very material, in making a final disposition of the 
cause; it is true, that if the analogy was clear, it 
would divest the case of all difficulty. 

There is a principle that pervades the whole doc- 
trine, on the relation subsisting between the ereditor 
and a security debtor—that is, that the obligation 
shall by no liberal intendment, be carried, in the 
smallest degree, beyond the undertaking. And 
again, that there is no moral obligation on the secu- 
rity, beyond, or superadded to the legal obligation. — 
His obligation being essentially a legal one, it would 
follow, that if not liable in strict law, that he is not 
liable at all. So much for the nature of the relation 
between the creditor and the security. 

It may not be unprofitable, now, to consider fora 
moment, the relations between the security, and his 
principal. And in what way these relations may 


‘be affected. 


It is always presumed, that the security is indem- 
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nified, for his risk, by collateral security. And so 
universal was this, formerly, that a court of law 
would not sustain an action by the security against 
his principal, to recover the money that the security 
had been compelled to pay for his principal. When 
there was no counter bond, by the custom of Lon- 
don, the surety who had paid the debt, might main- 
tain an action for money paid to the use of the prin- 
cipal, on the implied contract." But the practice, Rig 
though of comparatively modern origin, prevails uni-- 
versally, at present, wherever common law courts are 
open. A surety may, by application to a court of 
chancery, after the money is due, compel the prin- 
cipal to discharge it. And it was said by the Lord 
Keeper North, in Ranalagh vs. Hayes, that although 
the surety be not troubled or widdeated fora debt, yet 
atany time after the money becomes due and paya- 
ble, on the original bond, the court of chancery will 
decree, the principal to discharge the debt; it being 
unreasonable’ that a —_ should always have such a 
cloud hanging over lim. The same doctrine is re-> 1p. 247. 
eognized in Taylor vs. Heriot;° and it was holden< 4 Dess, 
in “Tankersly vs. Anderson,’ that sureties have ee 44. 
right to enforce mortgages or other counter securities, 
given to indemnify them, as soon as they are endan- 
gered, and before they have actually paid the original 
debt. 

The surety, when he pays the debt of his princi- 
pal, has all the rights of the obligee conferred on 
him, and stands in the place of the original credit- 
or. Hence, if a judgment has been obtained against+Fell 249. 
the principal and security, and the security pays the 
judgment, he is entitled to the privilege of using the 
judgment against his principal for his benefit. 
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_ Let us apply these principles to the case under 
consideration. What was the extent of Winston 
and Fenwick’s obligation to Rives?) Their under. 
taking was, to render them liable to him on the hap. 
pening of an event dependent on the action of the 
Circuit Court, and could not bé dependent on an 
event still more remote, unless their case can be made 
an exception to the general rule. It would be a suf. 
ficient answer, if they were to rest on the contract, 
alone, and say our obligation runs no further, and we 
are not liable beyond the express terms of the obli- 
gation, by which we became bound. It may, how. 
ever, readily be perceived why one would be surety 
on a writ of error bond to the Circuit Court, when 
he would be wholly unwilling to be bound to wait 
the result of a decision in the Supreme Court. Af 
ter the affirmance of the judgment in the Circuit 
Court, had there beeu noerror taken to the Supreme 
Court, the sureties might have paid the debt, and 
run an execution against their principal for their own 
indemnification. ‘They were debarred from doing 
this by the swpersedeas on their principal giving bond 
for the writ of error to the Supreme Court. To hold 
that their liability continued after such supersedeas, 
would be depriving theim of the privilege of secur- 
ing themselves, by paying and running the execu- 
tion on the judgment, for their own benefit. And 
it would also be holding them liable, on a contingen- 
cy to happen beyond their obligation. It may how- 
ever be objected, by the defendant in error, that but 
for the interposition of the sureties, his judgment 
would have been satisfied, and that the execution 
would not have been stayed from and superseded by 
the first writ of error. But it may be answered, that 
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the law gave the right, and that the law works an in- 
jury to no ne, and none can be said to be injured 
when his adversary only avails himself of the rights 
weured to him by law. On the rendition of the 
judgment in the County Court, the law provided a 
remedy for the defendant, if he thought the law of 
his case had not been correctly adjudged. And it 
was at the same time sufficiently mindful of the in- 
terest of the successful party. It provided, that al- 
though the party dissatisfied with the judgment shou.’ 
have the correctness of that judgment revised in the 
Circuit Court, yet as a price and condition of that 
privilege, he should secure the plaintiff in the event 
of that judgment being aflirmed. The same privi- 
lege was guarantied to the party, ifdissatisfied with the 
judgment of the Circuit Court, on his case, he could 
ask a révision in the Supreme Court, the Court of the 
last resort—but on the like condition of securing the 
plaintiff, by bond and surety, to abide and perform 
the judgment of the Supreme Court. 

The writ of error bond, in every case, is taken 
and entered into, without the privity or consent of 
the party who is to be benefitted by it. It is approv- 
ed by the clerk, without inquiring tnto any thing 
but its sufficiency ; and, in discharging this duty, the 
clerk is performing rather a judicial, than a ministe- 
rial act. 

It might, here, be asked, if the law held the secu- 
rity in the first bond still liable, after another writ of 
error sued out, why the necessity of creating addi- 
tional liens and embarrassment, on property, by re- 
quiring that bond and security should be given, on 
taking out such last writ of error, without making 
any reference to the first bond? It is not, certainly, 
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the policy of the law, to increase liabilities, and mul 
tiply liens, for the payment of, the same debt—and 
this would certainly have that tendency, if each set 
of securities were secured, as contemplated by law, 
against loss, in a collateral way, by their principal, 

If the first sureties were to be held liable, there 
surely should not have been a supersedeas, after the 
affirmance of the judgment in the Circuit Court: and 
they should have been at liberty to use all the means 
that the Courts of law and equity cau afford, to in- 
demnify themselves. It has, however, been said, 
that the liability of the securities became complete, 
on the affirmance of the judgment of the County 
Court, in the Circuit Court; and that this liability 
could not be removed, only by a reversal of the judg- 
ment. 

Without at all admitting that the liability was 
complete, I think that it is not the only case, where 
the operation of the law can destroy and change a 
security, after it had been fully and completely ac- 
quired. The plaintiff, in an execution, acquires a 
lien on the personal property of his debtor, from the 
time the execution is placed in the sheriff’s hands, 
and on real property, from the date of his judgment. 
We believe that it will not be denied, that this lien 
would be raised and discharged, by a writ of error 
and bond, approved as required by law. 

This, too, would be the effect of an injunction 
bond, after levy made. The law, in making these 
changes of security, does not violate contracts; be- 
cause, it will be recollected, that none of these secu- 
rities are acquired by contract, but they are provided 
by the same system of laws, that may change them. 
It seems to me, that the discharge of a levy, made 
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on property, by a subsequent writ of error bond, or a 
bond for an injunction, bears so striking an analogy 
to asubsequent writ of error bond, taking the cause 
to a higher tribunal, as to be decisive of the case be- 
fore us, if there was not the authority of an adjudg- 
ed case to be found. But the case of Brooks & Brown 
vs. Shepherd,* is fully in point. 

In that case it was held, that the execution of a 
second replevy bond, released the security in the first 
bond. ‘The force of this authority was attempted to 
be eyaded, by supposing that the second bond had 
been given, before there was a forfeiture of the first, 
and that, thereby, it has been rendered impossible to 
perform the first. 

If this had been the case, it would have still fur- 
nished an argument in favor of the present plaintiffs 
in error; because they were, in like manner, prevent- 
ed from proceeding against their principal, by the 
second writ of error. 

But, an examination of the case in Bibb, will show, 
that the second bond was not given until after there 
had been a forfeiture of the first bond; and an execu- 
tion sued out on it, and levied on the property of the 
security: the case is therefore a strong one. 

We are therefore of the opinion, that the security 
in the first writ of error bond, was discharged by the 
second bond being entered into. And that the judg- 
ment ought to have been for the defendants below, 
on the demurrer, as that demurrer brought the whole 
case before the Court. 

As this point disposes of the case, we do not con- 
sider it important to say, what was the legal effect 
of the payments made to Saunders, to which the 
charge of the Court below referred. 

The judgment must be reversed. 

As. & p. 36 
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CALDWELL US. WALLACE. 


1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover may be well joined. 
2. A warranty ofthe soundness of the “ person” ofa slave, in- 

cludes a warranty of the soundness of mind. 


This was an action of trespass on the case, prose- 
cuted in Butler Circuit Court, against Caldwell, for 
the recovery of damages for the false warranty of a 
slave, sold by him, to the defendant in error. 

The plaintiff below, declared in three counts— 

First—For that, whereas the said plaintiff, there- 
tofore, &c. at the special instance and request of the 
defendant, bargained with him for the sale of a cer- 
tain negro woman slave, named Letty, at and for a 
certain price or sum of money, to-wit, the sum of four 
hundred dollars: and the said defendant then and 
there by falsely and fraudulently warranting the said 
negro woman to be well and sound in person ; sold 
the said slave to the said plaintiff for the sum of four 
hundred dollars, then and there paid to the defendant: 
whereas, in truth and in fact, the said negro woman 
slave, was, at the time of the said sale and warranty, 
of unsound mind, and of weak and unsound eyes and 
sight; and had from thence so continued, &c. 

Secondly—A count upon an exchange of slaves, 
setting out, that in consideration of the aforesaid war- 
ranty, the plaintiff had exchanged a boy slave named 
Dave, for the said slave Letty, &c. 

Thirdly—A count in trover for the boy slave, 
Dave. 
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The record did not disclose the particular plea re- 
lied on, but at September term, 1831, a verdict and 
judgment were rendered in favor of the plaintiff; 
from which the defendant prosecuted a writ of error. 

From the bill of exceptions, taken in the cause, it 
appeared, that on the trial, the plaintiff produced, 
and having proved, read to the jury a bill of sale for 
the slave in question, of the following tenor, to-wit: 
“The State of Alabama, Butler county—Received of 
James Wallace, four hundred dollars, in full payment, 
for a negro woman named Letty, supposed to be 
about twenty-four of age, which I warrant to be 
well and sound in person, and which title I warrant 
forever to the said James Wallace and heirs, against 
me and my heirs, or any other person or persons 
claiming the same. Given under my hand and seal, 
this tenth day of July, 1830.—Samvue. L. CaLpweE 1, 
Seal.” ; 

The plaintiff then proved that the negro named in 
the above bill of sale, was of weak and unsound 
mind, being deficient in understanding. ‘This proof 
being objected to, and admitted, the Court was asked 
to instruct the jury, that the warranty in the bill of 
sale, did not extend to defects of mind: that if the 
word “ person” in commen parlance, was contradis- 
tincuished from “ mind,” then the jury should so con- 
sider it in making up their verdict—sed per Curtam— 
it was held, that the warranty extended as well to 
defects of mind, as of body; and that if the. value of 
the slave was impaired by unsoundness of intellect, 
such unsoundness should be considered: to all which, 
the defendant excepted, &c. 
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Gordon, for the plaintiff in error —The question is, 
does a warranty, as to defects of person, extend to 
defects of mind? As there is no direct authority in 
point ; and as the word person has no technical mean- 
ing, we must resort to its common acceptation. It is 
here employed in relation to a being, of mind and bo- 
dy—distinguished from the brute. ‘The term, person, 
is as applicable to the most gifted, as to an idiot — 
When speaking of the person of an absent individual, 
we allude alone to his body; which is the sense in 
which it is used in the warranty: it is used in refer- 
ence to the body. When we see a stranger, we ask 
what person is that—we have no relation here to his 
mind. ‘This was evidently the meaning of the par- 
ties—they used the word, as used in common parlance. 
They meant the body of a_human being, as distin- 
guished from that ofa brute. The negro might have 
been not of fine sense, but still free from constitutional 
disease. 


Els, contra.—In the construction of this word, per- 
son, the rule as to the construction of deeds, must ap- 
ply, to-wit, strongly against the grantor—8 Johns. 
R. 495—16 ib. 182. This was the sale of a being, 
constituted of body and mind; and evidently, the 
qualities of that person, which are the result of both 
body and mind, were the object of the sale—and the 
reference of the warranty. The word person, has al- 
ways been held, to apply to the mind as well as the 
body.—1 Black. Com. 123, 124. 





Taytor, J—T'wo questions are raised by the as- 
signments of error. 
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Ist. Is there a misjoinder of actions? 

2d. Does the contract include a warranty of mind, 
as well as body ? 

The first objection has not been insisted on; and, 
indeed, it could not have been. ‘There are two counts 
in the declaration—one in case, on the warranty, the 
other in trover. They are both in éort, and therefore, 
may legally be joined. On the other question, we 
feel as little difficulty. ‘The bill of sale warranted 
the negro to be sound in person: the proof was, that 
she was of unsound mind. ‘The counsei for the 
plaintiff in error insists, that this waranty only ex- 
tends to diseases or defects of the body: wedo not 
think so. The best lexicographers give the word 
“person,” as meaning the whole man. It is true, that 
incommon parlance, it is frequently applied to the 
outward or visible man: yet, its correct meaning con- 
veys the idea of the mind, as well as the body; and 
it isa term used to contradistinguish rational from ir- 
rational creatures, and thus applied, seems to refer 
peculiarly to the mind. 

But in this case, the breach laid in the declaration 
is, that the negro was of unsound mind: and upon 
this declaration an issue is formed. It is true, that if 
this issue is immaterial, we should be bound to re- 
verse the judgment: but we cannot consider it so. 

The usual warranty, when a negro is the subject of 
it, is, that he is sound in body and mind: here one 
word is used, calculated, and, we think, intended to 
include the meaning of both. If it were doubtful, 
the construction should be most strongly against the 
warrantor ; else he would, in all probability, be ena- 
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bled to effect a fraud, by the insertion of this tery, 
so novel in contracts and legal proceedings. 

Weare all of opinion, that the judgment should be 
affirmed. 





HOGAN US. BELL, et UX 


1. Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body, re. 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally ig 
possession of herself and husband; it was held, that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties, at the time, recognised the bequest and limitations by 
the will, and acquiesced therein. 


2. In a case where a testator bequeathed slaves to his daugh- 


ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 
gal representatives. 


3. To perfect the title of a husband to the choses in action of 


the wife, it is essential that during coverture, he reduce them 
into possession. 


4. But where slaves were bequeathed to a testator’s daughter, 


during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afierwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her lifetime, a minor—it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him of thal 
portion of her estate in the slaves, so released, and claimed 
by descent. 


In error, to the Circuit Court of Franklin 
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This was a biil in chancery, to subject certain 
daves in the possession of Hogan, to restitution— 
they being claimed-by the complainants, under the 
willof ‘Thomas B. Whitmell; and in right of Ann, 
wife of Bell, and the child of the testator. 

The bill was filed in the name of Bell and Ann, 
formerly Ann Smith Whitmell, his wife, the said Bell 
being the administrator of Thomas West Whitmell, 
and of Klizabeth W. Hogan, formerly Elizabeth W. 
Whitmell—heirs and devisees of ‘Thomas Blount 
Whitmell, deceased. It stated, that on the 20th day 
of February, 1798, at Halifax, in the State of North 
Carolina, the said Thomas B. Whitmell made and 
executed his last will and testament, which contained 
aclause of the foliowing effect, to wit: Item—I lend 
tomy daughter, Elizabeth West Whitmell, six ne- 
groes, viz: Sam, Eli, Charity, ''empey, Louie and 
Molly, and their increase, during her natural life; 
and if my said daughter, Elizabeth West Whitmell, 
should leave an heir or heirs, lawfully begotton of her 
body, I then give to the said heir or heirs, so begotten, 
the said six negroes above named, and their increase, 
to them and their heirs forever; and for want of such 
heirs, my will and desire is, for the said above named 
six negroes, and their inerease, to be equally divided 
amongst my four children, ‘Thomas Whitmell, Drew 
Smith Whitmell, Ann Smith Whitmell, and Thomas 
West Whitmell, to them and their heirs forever.” 

That on the twentieth day of September, 1798, 
the said testator, Thomas B. Whitmell departed this 
life; and that afterwards, the aforesaid will was duly 
proven, and admitted to probate agreeably to the 
laws of North-Carolina. That subsequently to the 








CASES DETERMINED 
_ . < . ae 
HOGAN US. BELL, et ux. 


a a _ ————_____ 





execution of the said will, but before the death of the 
testator, the said Elizabeth W. Whitmell intermar. 
ried with one Claudius David ZL: that during the 
marriage of said Claudius and Elizabeth, to-wit, on 
ihe twenty-fiith day of October, 1804, the said Tho. 
mas W. Whitmeil, while yet a minor, died intestate, 
unmarried and without lawful heir of his body. That 
after the death of said Thomas W. Whitmell, and 
before the said Elizabeth David L, had any child o 
children, the said Claudius David L, died, also. That 
during the marriage of said Claudius and Elizabeth, 
to-wit, on the. first day of October, 1815, the said 
Thomas Whitmell and the said Drew Smith Whit- 
mell, executed to their sister Elizabeth, a certain 
deed of release in writing, in the words following, to 
wit—“'T’o all before whom these shall come, greet: 
ing. Know ye, that Thomas Blount Whitmell, late 
of Halifax County, deceased, by his last will and 
testament did lend untohis daughter Elizabeth West 
Whitmell, during her natural life, certain negroes, 
to-wit, one negro man named Sam, one named Eli, 
one boy named Louie, one woman named Molly, one 
named Charity, and one girl named 'Tempey—toge- 
ther with their increase: and that Thomas Blount 
Whitme!l did devise in said will, that if his said daugh- 
ter, Elizabeth W. Whitmell, should depart this life, 
without lawful heir, begotten of her body, that then 
the said negroes above mentioned should return to 
the heirs of the said Thomas Blount Whitmell—And 
know ye also, that the said Elizabeth, since this de- 
vise has been lawfully married unto Claudius David 
L; and removed with him, her said husband, to the 
State of Tennessee. And know ye also, that we, 
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Thomas Whitmell and Drew S. Whitmell, being 
two of the lawful heirs of the said deceased; and un- 
to whom a part of the said negroes will return at the 
death of our sister Elizabeth—without issue. And 
we therefore, for the natural love and affection which 
we have for our beloved sister, Elizabeth W. David 
L, do for ourselves, our heirs, &c., give, grant, and 
confirm, unto our anid sister, Elizabeth, and unto her 
assi¢ns, all our right, title and interest, which we may 


have, forever, hereafter, on er in the said negroes, or 
their increase, whatever: ee we do by these pres- 
ents for. ourselves, our heirs, executors, &e., disannul 


any right, claim, or interest in said negroes, from 
this time and f * &c. Witnessed, signed and 
sealed. 

That after the death of the said Claudius, and du- 
ring we vwidowh vod of the said pena the said 
ew S. Whitmell departed this life, intestate and 
unmarried, and without having lawful heir of his 
ay: sal that subsequent to the dont of said Drew 
S. Whitme!l. the said Elizabeth David L, intermar- 
ried ‘with Arthur S. Hogan. ‘That after this last 
marriage, Thomas Whitmell departed this life, with- 
out issue: and that on the 26th day of October, 1824, 
the said Blizabcth W. Hogan, also died, without ev- 
er having issue of her body—leaving the said Ann 
Smith Bell, the wife of the complainant, the only 
survivor of the four contingent legatees above men- 
tione satan nth her husband, the complainant, in their 
own right, and through the s said Bell, as admintstra- 
tor,as above set for th, were entitled to the before men- 
tioned slaves, with their increase ; and their hire, from 
the time of the death of the said Elizabeth W. Ho- 
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gan—they being in the possession of the said Arthur 
S. Hogan, the defendant. 

The bill further alleged, that the said Hogan, at 
the time of his marriage with the said Elizabeth, 
was in possession of the said negroes, and had full 
knowledge of all the facts and circumstances con- 
nected with the title; and that the said Elizabeth 
had only a life estate in the same. 

The answer of Arthur S. Hogan, the defendant, 
admitted the charges in the bill as to the execution 
of the will, and the death of 'Thomas B. Whitmell; 
but insisted on proof of the will having been admit- 
ted to probate: admitted also, the marriage of Eliz. 
abeth W. Whitmell with Claudius David L, and the 
death of Thomas W. Whitmell, while a minor, and 
unmarried: also the death of Claudius David L, 
without issue of the body of his wife Elizabeth— 
the execution of the deed of release by Thomas and 
Drew Smith Whitmell, the marriage of defendant 
with Elizabeth, and her death: insisted that the ab- 
solute property was vested in the said Elizabeth; 
and claimed it, not only from the limitations in the 
will of said Thomas B. Whitmell, but because the 
said will had been made before the marriage of said 
Elizabeth with the said Claudius; and to prevent 
her marriage with another individual. It further 
averred, that on the marriage of the said Elizabeth 
with the said Claudius, the said six slaves named in 
the bill, were sent home with the new married cou- 


rle, the said Claudius having a house, to which he » 


removed: and contended generally that the slaves 
had been given to the said Claudius and Elizabeth, 
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on their marriage: also, that said property had been 
willed by the said Claudius to his wife Elizabeth. 

The following was the testimony (as condensed) 
taken in the cause. 

Evidence for complainant. 

Ann Whitmell—She was the widow of testator, 
Whitmell ; in May, 1798, Elizabeth was married'to 
C. David L; before the marriage David L; had been 
keeping a store four miles from Whitmell’s; after 
marriage he resided at Whitmell’s, and commenced 
building a house for residence and store, two and a half 
miles from Whitmell’s. In August she believed house 
not being done, David L sent a load of furniture to 
it, for use of workmen. Elizabeth was once at new 
house, but returned in evening; did not believe they 
removed till after death of Thomas W; and when 
they did, the house not finished, and they went into 
a log house near it; believed the chimneys not built 
till Christmas, and five’s battery not built for at least 
twelve months afterwards; she often heard testator 
say before he made his will, that he intended to give 
only life estate to Elizabeth, and such she always 
understood to be the nature of his will, andsuch was 
also the understanding of Elizabeth and David L, af- 
ter old man’s death. Elizabeth complained of the 
injustice of limiting her estate ; that the six negroes 
remained in the possession and control of Thomas B. 
till his death; that after the marriage, and before 
death, those, as well as other negroes of T. B. W. 
were occasionally in employ of David L, assisting in 
jobs, but that David L had no control over them till 
after death of T. B. W.; that soon after death of T. 
B. W, she complained to Granberry, one of the exe- 
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cutors, of misbehavior of one of the slaves, to which 
he replied they had better be sent home to Claudius 
that the crop might be got in by others without him; 
proved number of negroes and ages, &e. 

Wm. Alsobrook heard demand of negroes by Bell, 
short time after Mrs. Hogan’s death : negroes as va- 
luable as any of the kind. 

Samuel Eggleston lived with Hogan in 1824; prov. 
ed value of negroes and their hire. 

George P. Eggleston—value of negroes, and their 
hire. 

Elizabeth Powell—knew the negroes, and knew 
them when in the possession of Mrs. David L, when 
she was a widow, and knew them from then till now. 
Mrs. David L, while a widow, said they were lent 
' to her by her father; and that at her death they were 
to go to her family; she frequently said the same in 
Tennessee, in 1818 or 1819; she never heard Clau- 
dius David L speak about them. It was the gene- 
ral understanding in the neighborhood where David 
L lived, that the negroes were only loaned, and ne- 
ver heard any thing to the contrary. Henry Moran’s 
character for veracity was good, and she never heard 
it impeached—never heard David L speak at all 
about the negroes—nor Mrs. Elizabeth, before old 
man’s death. She said it was strange her father had 
only lent her property, when to the other children he 
had given it; and sometimes seemed to think hard 
of it; did fiot always complain of her father; always 
spoke of her title as derived through the will, &e. 

Elizabeth Barker knew nothing about the title. 
In North-Carolina, it was the general report, that 
the negroes were only lent to Mrs. David L, for life, 
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which and she never heard any thing to the contrary ; knew 
Ludius character of Moran thirteen years ago, and before 
t him; that time; considered a man of truth, and stood fair; 
she is sixty years old. David L was said to be a 


’ Bell, Frenchman. 
as Va- Edmund Wiggins —iknew Henry Morvan for twen- 
ty-six years previous to 1818, and since that time 





prov- had corresponded with him; up to 1818 his charac- 
ter was good, and oer of belief in a court of jus- 
their tice; had heard nothing against him since. 

Mary King —Became acquainted with the negroes 
knew and continued to be so, till they left the neighbor- 
hen hood ten years ago, in Dickson county, ‘Tennessee ; 
now. always understood the negroes belonged to David L 
lent during wife’s life, and no longer; often aes: hay vid 
were L and wife say, during life-time of C. David L, that 
ne in the slaves were held under her father’s will, ‘wel if 
dlau- she died without children, that they returned to wife’s 
‘ene- brothers and sisters. She recollected many conver- 
avid sations during life-time of C. David L. and with wife 
| ne- since his decease; Mrs. David L always said she 
an’s held them under the will, and that the property 
ard would return to her brothers and sisters at her death, 

all without children. C. David L often admitted the 

old same, and expressed dissatisfaction at her father’s 
had will; said he was only working for other people. 
i he The general understanding of the neighborhood was 
ard the same. She knew of the increase of slaves till 
ays about nine years since—(stated the increase.) Mrs. 
David L told her that she never went to house-keep- 

le. ing till after the death of her father—that before, she 
iat went to David L’s house, and remained there one 


night, but the house was so open, and she was so 
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unhappy during the night, that she returned home 
next morning, before breakfast, and remained there 
till her father’s death; heard Mr. D. L say he wag 
working for other people, Claudius David L was 
careful of his property: she did tell Bell that she 
knew nothing of the business, but at that time she 
did not know that declarations of David L and wife, 
were evidence. 

Henry Moran—in February, 1798, wrote will at 
request of Whitmell, in which he lent negroes. In 
May, marriage took place; and in September, a very 
few days before death of Whitmell, he sent for him, 
to make alterations in will; “I expected it was con- 
cerning the loaned negroes, but when got there and 
was prepared to write, he said, the only alteration he 
wished made, was respecting some land which he 
owned in ‘Tennessee; he wrote a codicil; after he 
wrote respecting the land, asked Whitmell, if he 
wished to make any alteration respecting the loaned 
negroes? he answered no, let that stand as it is. He 
read and signed the codicil, and a very few days after, 
expired ; was intimately acquainted with Whitmell, 
and boarded with him two years, till January before 
his death, and generally did his writing, and then liv- 
ed one mile off, till his death; never understood the 
negroes were given as a marriage portion; David L 
and wife moved home a few days after death of Whit- 
mell; David L lived about one mile from Whitmell’s. 
It was not till spring that new house was finished, so 
they could live in it, but they moved into a log house. 
Whitmell worked the negroes in the crop the year he 
died, and they helped gather the crop after‘ death of 


Whitmell. Whitmell did not send the negroes home. 
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with David L, but they were in his possession at and 
after his death. David L established a store at the 
bridge in 1799, in spring, and the five battery was not 
built till one or two years after that time. Was well 
acquainted with Jones and Sills, and dont believe 
Whitmell was ever intimate withthem. Jones and 
Hoggs married Drew Champion’s sisters. C. David 
L admitted to him, that he knew that at his wife’s 
death his title was gone, but said he was not afraid 
but she would have heirs. After David L moved to 
Tennessee, he returned to North Carolina, on busi- 
ness, and asked opinion of witness, if he sold the ne- 
groes and bought others, if they would not belong to 
him—witness said they would, but that the heirs 
would not permit him to do it: he said he could do it 
and they would not know it. 

Milly Barrow—Always understood the negroes 
were loaned to Elizabeth. 

Mary Haynes—Whitmell told her, he had made 
his will, and what he had intended for Betsey, he had 
lent her; on being asked why he did not give her her 
part, as well as the others—he said, he did not know 
what kind of a man she had married. Elizabeth 
was present at this conversation. She was married 
to David L. If they stayed at Whitmell’s till his 
death, she did not know it. 

Alexander Frazier—Knew Whitmell eight years 
before his death; and David L, one year before mar- 
riage, and as long as he lived afterwards there; lived 
in one or one and a half miles of both; was intimate 
with both, and often at their houses; set up with 
Whitmell almost every night of his last illness. Da- 
vid L and wife did not finally move home to live, un- 
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: til after death of Whitmell; knew the negroes; they 


went home to live after death of Whitme ‘HL, aa after 
gathering the crop, they had gone to the place where 
David L settled before, with other hands, to clear 
the place up, but returned to Whitmell’s to get in the 
crop, and did not go home to live till the crop was 

gathered, which was after Whitmell’s death; saw 


4 


some of the negroes at work in Whitmell’s. low- 
grounds, gathering =? after Whitme!l’s death; the 
negroes worked in ci yp with other negroes of Whit- 
mell, that year; never heard that David L and wife 
claimed otherwise than by the will; believes David 
L moved to Pennessee three or four years after mar- 
riage; moved to ‘Tennessee with him; heard David 
L say, in Tennessee, and grumble, that he would lose 
the negroes, if wife died; and the same in North Ca- 
rolina. 

Nicholas Bryant—Was acquainted with testator, 
and C. David -L; was related to Whitmell’s family, 
David.L moved into his new house about Ist De- 
cember; before that, he lived at Edwards's ferry; 
knew Molly and negro man; knew Whitmell’s ne- 
groes; David L did not take any of Whitmell’s ne- 
groes home with him, as he knows of—would have 
known it, if he had; Whitme!! wor ked all his. hands 
in his crop that year, and they hel Iped gather the 
crop before any of them went to David L’s; Whit- 
mel] sent different hands to work occasionally. at 
house; different sets of hands; dont think Whitmell 
was ever at David L’s; never saw him there; thinks 
PR he would have seen him if there; there was a cool- 
ness, soon after the marriage, between Whitmell and 
David L. _It was always understood the negroes 
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were to return to the family; never heard that any 
negroes were given to Elizabeth, as a marriage por- 


tion. 


Evidence for defendant. 

John Hogan—Lived in North Carolina when Da- 
vid L married Elizabeth; David L commenced house 
keeping several months before the death of T. B. 
Whitmell; was at his house frequently, and recol- 
lects seeing some of the negroes; and saw them there 
frequently, before death of old Mr. Whitmell; they 
were reputed to be the property of C. David L, in 
that neighborhood, at that time; knows Mrs. Ann 
Whitmell; she is a very old woman, and lives with 
Bell. Mrs. Hogan died four or five years ago; ne- 
groes higher then than now; Charity has died since 
Mrs. Hogan’s death. ‘The marriage took place early 
in spring; was at wedding; and in a few weeks after, 





the couple moved home permanently ; and witness 
went.to board with them the next year thereafter — 
At time of marriage, David L kept store; when they 
first moved after marriage, they lived in a log cabin, 
and sometime in the fall, they moved to the new 
house, as he believes; new house was not finished; 
David L cleared land, the year he was married; and 
the year he lived with him, he rented a plantation two 
miles off, not having cleared land enough, of his own; 
he had contiguous to his house, ten or twelve acres, 
which he commenced in the latter part of the summer 
or commencement of the fall of the year he was mar- 
ried. About the death of Whitmell, witness was go- 
ing to school toa Mr. Moran, and was fourteen years 
old. He boarded at Mr. Harrison’s, at death of Whit- 
Es & p. 38 
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mell; never saw any negroes at David L’s, but Eli, 
Charity, Tempy, Lewey and Molly, with whom he 
was wellacquainted. Don’t recollect that the goods 
of David L were ever moved to Whitmell’s; was fre- 
quently at_Whitmell’s during his last illness 

George Washington—V alue of negroes and hire— 
in 1824, more valuable than now. 

Drew Champron—Heard TV’. B. Whitmell, a num- 
ber of times, speak of a gift of negroes made to Eliz- 
abeth, after she was married; heard him say, he had 
given to his daughter Elizabet, Charity, Eli, Sam 
and Molly; Sam was sold by his father to Whitmell; 
he saw the negroes at C. David L’s, until he left the 
county—several years after marriage; whit makes 
him recollect about Eli, more particularly, is, that he 
and Whitmell bought three negroes from a Virginia 
trader—Eli was one of them. 

Shadrach Bell—Knew David L and Thomas B. 
Whitmell; lived in neighborhood; and saw David 
L married; was often at David L’s house, after mar- 
riage; saw the negroes, in the deed of gift mention- 
ed, in the possession of David L. Hunted frequent- 
ly in company with ‘I’. B. Whitmell and Mr. Bell; 
and recollected they breakfasted at David L’s once, 
and perhaps oftener; this was in the summer or late 
in spring. ‘The negroes were at David L’s, shortly 
after marriage; thinks he has seen them all there; 
but if they remained there constantly, don’t know; 
don’t know if negroes were under control of David L, 
ornot.. Don’t know of any consideration given by Da- 
vid L, to Thomas and Drew Whitmell, for deed — 
Don’t recollect that he saw all the negroes at David 
L’s, at one time, in life-time of Whitmell. 
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Dr. Isham Sills—Saw David L and wife at home, 
shortly after the marriage. Whitmell said, he had 
given his daughter, Elizabeth, a parcel of negroes, 
and intended or had given her a tract of land in 
north-western district: saw the negroes, Sam, Eli, 
and two negro women and children, that were be- 
fore the property of Whitmell. Was at David L’s, 
often; knows positively, that the negroes were on 
his premises, and under his control, in the lifetime of 
Thomas B. Whitmelil; never saw them in the pos- 
session or employment of any one else but C. David 
L, after Whitmell told him he had given them to his 
daughter, Elizabeth, then wife of C. David L; thinks 
he saw Whitmell at the house of C. David L; does 
positively believe, that the negroes remained in the 
possession of David L, from and after the time that 
he said he had given them to Elizabeth. Nathan 
Ross and N. Skinner were at law with J. Jones, and 
report says, they were very unfriendly to Jones. Eliz- 
abeth Jones is dead. 

John Jones—\KKnows negroes; saw the negroes all 
at a time, and several times at David L’s. Witness 
helped to make the coflin of Whitmell; it was made 
at David L’s: all the negroes were then at David 
L's. Always considered them the property of Da- 
vid L, but after death of Whitmell, heard it circula- 
ted that the negroes were only lent to David L; but all 
those he heard speak on the subject, before the death 
of Whitmell, considered them as property of David 
L. Heard Whitmell say, at the house of David L, 
that he had given the negroes to Elizabeth. 

Cross-examined—Saw Dave, another negro of 
Whitmell’s, at David L’s, who was hired to Churchill ; 
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may have seen others; the negroes were in posses. 
sion of David L, when Whitmell said he had given 
them to his daughter. 

Mary Hodge—C. David L moved home in the 
course of the summer; after Mrs. David L. moved, 
often stayed with her two or three days at a time; 
saw negroes there at times; saw Charity there every 
time; don’t know she saw the rest every time. The 
negroes remained in possession of David L, from the 
first time she saw them there, till the death of Whit- 
mell; Sam was bought of her father; set up with 
Whitmell when he died ; witness is forty-one or forty- 
two years old. 

Henry Hodge—Lived near Whitmell; David L 
‘moved home short time after he was married to Eliz- 
abeth; was frequently at David L’s, after he moved 
home; saw all the negroes at David L’s; saw them 
in the employment of David L, and never saw them 
in the employment of any other person after he moved 
home, and this was previous to the death of Whit- 
mell; never saw any other negroes in the possession 
of David L, before death of Whitmell, belonging to 
Whitmell. Witness is forty-four or forty-five years 
old. 

Wm. R. Smith—lived near Whitmell’s ; a cancer 
on his tongue caused his death; he set up with 
him a night about a week before death of Whitmell, 
and at that time the cancer had cut off much of his 
tongue, which so affected his speech that he could 
not understand any thing he said; he made his wants 
known to his nurse by signs, more than words; nei- 
ther David L nor Elizabeth were there ; in spring of 
1825, received a letter from Hogan requesting him to 
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enquire for information ; saw Moran and asked him, 
if he knew any thing of David L’s having any of the 
negroes before death of Whitmell ; Moran s said it had 
been so long since the death of Whitmell, that he did 
not recollect any thing about it. In fall of 1826, re- 
ceived a letter from Bell, for information; again saw 
Moran, and asked him what he knew, and what was 
the belief in the neighborhood—his answer was, he 
had just received a letter from Bell, on the same sub- 
ject, but had norecollection of the circumstances. Re- 
ceived a letter from Hogan, requesting him to attend 
and cross-examine Moran, when he was examined: 
received the letter 19th December, and went on same 
day while they were examining witnesses for Bell; 
read Moran’s depositions on that day. In one part 
he said, all Whitmell’s negroes worked in the crop 
before his death, and after his death, all helped to 
gather it; asked Moran if he was on.the plantation 
of Whitmell, after his death: he said no; then asked 
him how he could say, that all the negroes of Whit- 
mell helped to gather the crop—he said he did not 
intend to say so; then witness applied to 8S. M. Nick- 
els and Young, the two justices, to put down the 
questions to Moran, and his answers—they said, Mo- 
ran’s deposition was closed; that they had two oth- 
ers to take, and that they had not time to write it 
over again; believes it was 3 o’clock in the after- 
noon. The crops gathered in North Carolina, at that 
time, were corn, and middle of October was thought 
early to begin to gather the crops. 

Drew Champion—lived near David L; he moved 
home shortly after the marriage ; was frequently at 
his house after the marriage ; frequently saw the ne- 
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groes there ; can’t say he saw them there every time 
he was there; negroes were in the employment and 
possession of David L, and remained from the time he 
first saw them there, till death of Whitmell; set up 
a part of several nights with Whitmell, before he 
died; rode with Whitmell to his quarter, several 
times, and passed David L’s house, after David L 
had moved home. Would have certainly known the 
names of the negroes if he had not heard them; was 
born in 1769. John Jones and Henry Hodge married 
sisters of witness; Sills’s wife is cousin of witness; 
thinks Sills and Jones somewhat related; but don't 
know what; moved from North Carolina in 1804. 


The Chancellor, below, on a final hearing, render. 
ed a decree in favor of the complainants, for the slaves 
and their increase, together with the value of their 
hire, from the. time of Mrs. Hogan’s death. 

A writ of error having been taken, and the case 
removed-into this Court: the plaintiff contended for 
a reversal on the grounds— 

Ist. That there was a gift of the negroes by 
Thomas B. Whitmell, in his life-time, to his daugh- 
ter and son-in-law, Claudius David L, and that the 
plaintiff in error was entitled to the whole property, 
under‘the gift. 

2d. That if there had been no gift, and if the 
plaintiff in error held under the will, that then he 
was entitled by reason of the deed from Thomas and 
Drew S. Whitmell—the death of Thomas West 
Whitmell—the will of Claudius David L,—the mar- 
riage, and death of Mrs. Hogan—to the whole inter- 
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See 
est, except one fourth, and one sixteenth of the pro- 
perty. 

lst. Because the grant from the brothers to Mrs. 
Elizabeth David L, during the life of David L, vest- 
ed their rights in him absolutely. 

2d. There was a temporary *merger of the life es- 
tate, and executory fee, in Claudius David L, which 
by his will was conveyed to his wife. 

“3d. Whether the property was merged in Claudi- 
us David L, or not; and even if the wife, as survivor 
of Claudius David L, was entitled to the interest 
granted, by survivorship—still Hogan having married 
and survived her, was entitled to said interest. 


The cause was argued by Thornton and Stewart, 
for the plaintiff in error—and Hopkins, contra. 





Sarrotp, J—Thomas B. Whitmelil, in the State of 
North Carolina, made his will on the 26th of eb- 
tuary, 1798, and died on the 20th September next, 
thereafter. He devised, znler alia, six negroes, which 
(with their increase and hire) are the subject of this 
controversy, to his daughter, Elizabeth, for her natu- 
ral life, and after her death, to her children, if she 
should have any, and if not, then over to his four 
other children—to wit, Ann Smith Whitmell (now 
Ann S. Bell, the complainant’s wife,) Thomas Whit- 
mell, Drew S. Whitmell and ‘Thomas 8. Whitmell. 
The negroes having gone into the possession of Ho- 
gan, in the manner herein after stated, the bill was 
filed by Bell and wife, for, their recovery, .and the 
value of their hire, from the death of Elizabeth, the 
legatee for life, 
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The material facts, disclosed by the bill, are, that 
after the making of the will, and before the testa. 
tor’s death, to wit, in May, of the same year, Eliza. 
beth married one David L; during the coverture they 
received possession of the negroes, and afterwards, 
in the life-time of David L, one of the executory leg- 
atees, Thomas W. Whitmell died intestate, an in. 
fant, and without issue; afterwards David L died; 
during his life, however, two of the said executory 
legatees, Thomas Whitmell, and Drew S. Whitmell, 
conveyed, by grant and release, all their said execu- 
tory interest, to their sister Elizabeth. A fter- the 
death of David L, and during the widowhood of Eli- 
zabeth, Drew S. Whitmell died, intestate, and with- 
out wife or children. After the death of said Drew 
S. Whitmell, the said Elizabeth David L intermar- 
ried with the defendant below, Arthur S. Hogan.— 
And at a still later period Thomas Whitmell died in- 
testate, and without wife or children; and afterwards, 
on the 26th August, 1824, the said Elizabeth, wife of 
the defendant, Hogan, died without leaving any child, 
but leaving Ann S. Bell, the only surviving descen- 
dant of the testator, Thomas B. Whitmel!—who, 
with her husband, are administratrix and administra- 
tor of Thomas W. Whitnell, and of said Elizabeth 
Hogan. 

The answer of Hogan, as original defendant, re- 
sists the recovery, and relies for his defence, upon 
two distinct grounds: first,a gift from the testator to 
David L, and his wife, in his life-time; secondly, on 
the will of Thomas B. Whitmell—the release from 
Thomas and Drew S. Whitmell, and the will of 
David L. 
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The only fact in controversy between the parties 
was, Whether the elder Whitmell, in his life-time, 
made an absolute parol gift and delivery of the ne- 
groes in question, to David L, and his wife; or were 
they received on the terms expressed in the will ?— 
On this point a large mass of testimony was taken 
by each party. 

“The Circuit Court decreed, for the complainants, 
the negroes in controversy, and four thousand five 
hundred and seventy eight dollars, the value of their 
hire. since the death of Mrs. Hogan. 

Hogan, having prosecuted this writ of error, as- 
signs, as causes—that the Court decreed for the com- 
plainants, as stated, when their bill should have been 
dismissed. ‘That there was error, in not giving ef- 
fect to the deed of release, or conveyance of Thom- 
as and Drew S. Whitnell; and in allowing damages 
for the detention of the negroes. 

The whole merits of the case may be sufficiently 
investigated, by an examination of the two questions, 
first, was there any parol gift, legally consummated? 
Secondly, what was the legal effect of the will, as 
between these parties. 

The first question must be governed by the 
strength of the evidence. The testimony on either 
side, considered apart from that oppsed to it, would 
afford reasonable certainty in favor of the party for 
whom it was introduced; but when compared; it is 
difficult to be reconciled. Much of the discrepancy 
has probably arisen from the great lapse of time, 
thirty years and more, since the happening of the 
events, concerning which the witnesses have deposed. 
4s &p. 39 
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So much as relates to the nature of the gift, is, 
doubtless, attributable, in a still greater degree, to 
the kindred nature of the facts, which each party 
has endeavored to prove, that is, whether the gift 
was absolute or for life only. 

Had the question been, whether the original gift 
was to David L, and his wife, or to Ann S. or any 
other, less uncertainty or doubt could have arisen in 
relation to the same acts or expressions. ‘The ex- 
pression, in the will, that the testator lent the ne 
groes to his daughter, Elizabeth, during her natural 
life, implies nothing less than that he had given them 
for the same term, and the latter would have been 
the most appropriate language. ‘The former must 
have been used from a motive of extreme caution, 
that a larger interest should, by no possibility be im- 
plied. Yet, admitting that the testator’s intentions 
were always the same, as respected the nature and 
duration of the gift, it could not be presumed, that 
he would, in all his subsequent conversations on the 
subject, have observed the same caution. 

It was only when he undertook to explain his will, 
or to define the limitations of any legacy contained 
in it, that this particularity could have been expect- 
ed. 

The presumption is conceived to be fully authoris- 
ed, that Elizabeth and and David L, knew that the 
will had been written, and were well acquainted 
with the nature of the legacy to her, before they re- 
ceived the negroes: the fact may also be safely as- 
sumed, that Hogan was in possession of the same in- 
formation, at the time of his marriage: he, at least, 
had all the necessary means of acquiring it. The 
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denial, contained in his answer, of a full knowledge 
of the facts and circumstances, is too vague to be re- 
ceived as an express denial of the fact. 

‘ The most dubious point in the evidence, relates to 
the question, whether David L and wife, had receiv- 
ed the negroes, and settled off to themselves, before 
the death of the old man, Whitmell; or, was this 
done afterwards ? 

Many witnesses, on either side, and who are _pre- 
sumed credible, have deposed, with great confidence, 
in opposition to each other, respecting this fact. 
But, when it is recollected, that the house built by 
David L, and occupied by himself and wife, was on- 
ly about one mile from the residence of his father-in- 
law, it may be reasonably conjectured, that these ne- 
groes, or others—probably some of each—were em- 
ployed at different intervals, at each of the places— 

The period in question was from May, when the 
marriage took place, until September, when the death 
occurred. ‘This was a season of the year, during 
which a crop could not have been commenced—the 
time while the building was going on; and it may 
well be inferred, that the same parcel of negroes, 
may have worked on the buildings, at different inter- 
vals, when they could best be spared from the crop. 
This is the only suppsition on which the conflicting 
evidence can be reconciled. 

Much of the testimony on another point, ‘in relation 
to which, the witnesses are in apparent conflict, may 
be reconciled on a similar principle. I allude to the 
declarations of the testator. 

That he was often heard to speak of this gift to 
his daughter, is fully evident. Some understood him 
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to say, in general terms, he had given the negroes to 
her—others, that he had given them to her for life 
only. The very natural presumption, that he may, 
on some occasions have defined the limitations of the 
gift,and at other times omitted it, would romove all 
the difficulty on this point. 

‘These considerations, connected with the giving 
and acceptiag the release from her two brothers, to 
Elizabeth ; and the well established fact, that. she 
and her first husband often admitted that they held 
the life interest only, warrant the conclusion, that 
the limitation expressed in the will, was intended by 
the old man, and that they so understood it, when 
they received the negroes; or, if such was not their 
impressions, a doubt can scarcely exist, but that, af- 
ter the death of the father, they acquiesced in the li- 
mitation, and admitted that their title was subject ta 
it for many years, and never asserted the contrary du- 
ring their lives. 

Then, conceding the principle contended for in the 
argument, and heretofore rocognised by this Court, 
that, whenever, on the marriage of a daughter, the 
father sends a portion of his property, or permits it 
to go into the possession of his son-in-law, and to be 
held and used for a time, by the married couple, as 
their own—the father having spoken of it, as a gift, 
the law implies a transfer of the right, and vests the 
title in the son-in-law, in consideration of the mar- 
riage; also that the subsequent declarations of the 
donor to the contrary, are inadmissible as evidence, 


+1 Stew.24 against the right, as was ruled in High vs. Stainback;* 


yet, this case is different. The existence of the will, 
and probable acceptance of the property under it; 
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or at least the full acquiescence of the donees, after- 
wards, in the terms thereby declared, excludes the 


presumption of any other right. Hence we conclude, 


that the alleged parol gift has not been established 


{ int, there was no' 
Circuit Court. 

On the other point, relating yo the effect and con- 
sequences of the limitations of the will, and the 
events mentioned as having subsequently occurred, 
we have felt more difficulty. It 


the legal intricacy and refinement, concerning vested 


involved much of 


and contingent remainders, and executory interests, 
which are of rare occurrence. In the investigation 
of this doctrine the counsel have evinced equal zeal, 
talent and depth of research: their positions and il- 
lustrations have been duly considered. 

In favor of Bell and wife, it is contended, that the 
death of Hogan’s wife, without issue, being the only 
event that could vest any interest in her brothers; 
and as Hogan claims in right of his deceased wife, 
by descent from one of the brothers, and a release 
from the others, these rights could not be reduced in- 
to Hogan’s possession, during the coverture ; and that 
without such possession, he could acquire no right 
to his wife’s choses in action: that, neither by the 
common law, or statute of this State, was he entitled 
to the administration of his wife’s estate; and if he 
were, that right could confer no title to the choses 
in action ; but he would only recover and hold them, 
for the benefit of her heirs at law. 

On the part of Hogan, it is admitted, that his claim 
can only be sustained on the principle, that the con- 
tingent interest created by the will in favor of Eli- 
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zabeth’s brothers, was extinguished and discharged 
by the death of one, and the release of the other two, 
to her, during her life—so as to convert her limited 
estate, (in proportion to these interests,) into an ab- 
solute one, that the contingent bequests were both 
assignable and transmissible by descent ; and under 
these titles Hogan held that portion of the property 
in his own and his wife’s absolute right, which was 
a sufficient legal possession. 

The soundness of the position, that, to consummate 
the husband’s title to his wife’s choses in action, he 
must. during the coverturé, have reduced them into 
possession, is not now to be questioned, in this Court. 
We so ruled in the case of Mayfield, guardian, &c. vs, 
Clifion, and previously in Johnson, adm’r vs Wren, 
see, also, Wallace et uz. vs. Talafero et uzx.* and 
Baker vs. Hail. 

It is not sufficient, that he should have held as 
guardian, executor, or other trustee or agent—he 
must have possessed the property, guast husband, for 
himself and wife. 

But, as respects the two shares, released by the 
two brothers of Elizabeth, and a portion of the inte- 
rest of the other, who had previously died, was not 
Hogan, before the death of his wife, in actual posses- 
sion, under claim of individual right? He surely 
held and used the property, under an assertion of his 
title in right of his wife ; and, as to these portions, it 
may fairly be presumed, he considered them no less 
his own, than if so much of the original legacy had 
been absolute to Elizabeth, his wife. 

But, could the contrary be supposed, that, in fact, 
he considered his interest limited to the life-time of 
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his wife, or that he had doubts as to the law of the 
case; yet he held the property by an absolute or li- 
mited title, as hts own, so long as it could exist—and 
such would appear to have been a sufficient legal pos- 
session. ‘here were no means, by which he could 
change the nature of his possession ; even as respects 
his wife’s right, by descent, to the parts claimed, of 
her deceased brother, (Drew S. Whitmell’s) interest, 
there was no authority, while it rested on the contin- 
gency for an administration thereon—there was no- 
thing certain or tangible on which to operate. Hence 
it results that David L, in his life-time, and afterwards 
Hogan, were successively in legal possession, as_ the 
sbands of Elizabeth, of the portions referred to; pro- 
vided these interests were legally transmissible by des- 
cent from the one, and assignable by the deed of the 
other two: these latter questions will be farther con- 
sidered. But this contest having been previously before 
this Court, in a suit at law, some of the principles in- 
volved, were then sufliciently determined, to obviate 
the necessity of a farther investigation of them, at 
present. 'The questions then raised, related mainly 
to the construction of the will; and the validity of 
the limitations as therein declared. We there ruled, 
that the contingent interests, or limitation over to the 
brothers and sister of Elizabeth, in the event provi- 
ded for was not too remote, but was good in law; 
also, that an interest depending on a contingency, 
not in the discretion of any one, was assignable by 
the executory legatee in his life-time, or if not so as- 
signed, was descendible, on his death, to his legal re- 
presentative. This decision is still believed to be 
sustainable on authority, and it greatly narrows the 
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ground of our present investigation. <A slight addi. 
tional reference to authorities, will serve to illustrate 
the doctrine. 
: int te In the case of King vs. Wethers," the testator had 
on Devises devised land to his son B, with condition, that if he 
531-2. pe ; say as: 
should die without issue male of his body, then living, 
or which might be afterwards born, that then his 
daughter should receive, at her age of twentw-one 
or day of marriage, which should first happen, the 
sum of thirty-five hundred pounds; but in case the 
contingency of his said son’s dying should not hap- 
pen before his daughter's said age or marriage, then 
she should receive that sum, whenever such contin- 
gency might happen: and he charged the legaey on 
his real estate. ‘The daughter married, having at- 
tained her age of twenty-one, and died in the life- 
time of her brother B., who aiterwards died without 
issue, male. Lord Talbot decreed that the legacy 
should be raised for the benefit of the administrator 
(the husband) of the daughter; and he held, that 
though it did not absolutely vest, because it might 
never arise, yet it so far vested, as to be transmissi- 
ble to the representative; which decree was affirmed 
on uae in the House of Lords. In Gocedright vs. Sear,» the 
rer subject of which was strictly an executory devise, 
the right in controversy depended on a contingency 
similar to that in the former case, but was decided 
on a different principle. ‘There, the Court recognised 
the rule, that one who claims a fee simple, by descent 
from one who was the first purchaser of the rever- 
sion or remainder, expectant on a freehold estate, 
must make himself heir to such purchaser, at the 
time when the reversion or remainder falls into pos- 
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session. ‘This decision is believed to rest on the 
strictness of the rule referred to. In that case, the 
Court refused to recognise the principle contended 
for, that the executory fee, on the death of the exec- 
tory devisee, before the’happening of the event which 
was to determine the right to it, could create a mer- 
ger of the fee in the limited estate. In reviewing the 
case, Fearne remarks, “ how wsa it possible for it (the 
executory fee) to merge before it had any existence? 
If it could be extinguished by merger, it must be by 
its union with a greater estate out of which it was 
to arise, and of which it might be considered as a 
part, or at least as an extraction. But how are two 
estates to unite, or one to become blended and con- 
founded with, or absorbed in the other, when both 
are of equal measure, viz: both fee simples; and of 
which one can not commence or partake of existence 
at all, but in an event which destroys and annihilates 
the other?” To this application of the rule or can- 
non of descent, confining the inheritance to the line 
of the first purchaser of lands; and to the reference 
of the right to the time when the reverson or re- 
mainder falls into possession, there may be no objec- 
tion. Nor would! dissent from this technical doc- 
trine of merger, in reference to real estates; but I 
can not consider it decisive of the question before us, 
or justly applicable to executory bequests of personal 
property. Ki 
The same learned jurist, in his several treatises on 
executory interests, has reviewed most of the doctrine 
i a very satisfactory manner. He maintains,* that, 


though the first taker can not destroy or disappoint ™ ® 
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the ulterior executory interest, yet “thata release 
from the person decidedly entitled to the future exec- 
utory interest, unto the first taker entitled to and in 
possession of the antecedent limited interest, will 
eore discharge that future executory interest. Again, the 
Coke’s R.same author says, “there still remains another pro- 
= perty of executory devises, to be taken notice of, 
which belongs to them in common with contingent 
remainders; what I mean is, that an executory in- 
terest, whether in real or personal estate, is transmis- 
sible to the representative of the devisee, when such 
devisee dies before the contingency happens; and if 
not before disposed of, will vest in such representative 
when the contingency happens.’ Also he says, “I 
have, in a former part of this treatise, observed, that 
contingent estates in lands of freehold or inheritance 
are not devisable, i. e. whilst they are contingent.— 
But it is otherwise in regard to contingent or execu- 
tory interests in terms or other personal estates. It 
appears indeed, that at common law, a_ possibility 
has been held not to be devisable; though a distine- 
tion in this respect, it seems, has been taken between 
interests in contingency, and naked possibilities — 
Nor was a possibility assignable, though it might be 
released in certain cases; but, however, there are 
many determinations by the Court of Chancery, 
which prove, that at this day, possibilities of per- 
sonal estates are devisable, as well as assignable in 
» 7 Vesey equity,” 
. ‘In Barnes vs. Allen,° a bequest had been made of 
Ch.R.18lthe residue of the testator’s personal estate to his 
wife, for life; but if she should die, without issue liv- 
ing at her death, then to testators two brothers, or if 











“ase 
ceC~ 
1 in 
will 
the 
oT0- 


are 
ry, 
er- 
> in 


> of 
his 
liv- 
rif 





JUNE TERM, 1833. 





ee eee 


HOGAN US, BELL, et ux. 


——-— 


315 





eeemapesepipensremmnenssamsnssnnsses fens 


one of them should be dead, then to the survivor. 
They both having died in the life-time of the wife, it 
was held, that the legacy had vested in both the 
brothers, as joint tenants, and must descend to the 
representative of the survivor. In the decision of 
this case, the Lord Chancellor remarked, “a contin- 
gent interest may vest in right, though it does not in 
possession. I take it to be clear, that if a testator 
gives a legacy upon a contingency, unless the contin- 
gency happens, the legacy does not vest; but the case 
of an executory devise, is, that the interest of the 
first taker and that of the subsequent taker, vest at 
the same time. Contingent or executory interests 
may be as completely vested as if they were in pos- 
session.” 

One other case may be noticed, Pinbury vs. Elkin.* 
It was very similar to the last referred to—a bequest 
had been made of eighty pounds, to the ,testator’s 
wife, with a proviso, that should she die without is- 
sue by him, then, after her death, the legacy to go to 
his brother. After the testator’s death, the brother 
died in the life-time of the widow, who afterwards 
died without leaving any. issue. 'The Court held, 
that this possibility devolved to the executors of the 
brother, tliough he died before the contingency hap- 
pened. 

I decline a farther review of the numerous author- 
ities cited on either side; the full discussion of them 
in argument, and our subsequent examination, have 
satisfied us, that the true doctrine to be extracted 
from them all, is that maintained by the cases I have 
noticed. But further to test the effect of an assign- 
ment of an executory interest, before the event has 
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happened, on which it depends, it may be useful to 
suppose the case suggested in argument—that all 
the executory legatees had released their interests to 
their sister Elizabeth, or to her and either husband 
in her life-time. In such case it would appear im- 
possible to doubt, but that the future contingent in- 
terests would have been extinguished and discharged; 
and that Elizabeth’s bequest would have been re- 
lieved of the limitation expressed in the will, and the 
same have been converted into an absolute estate in 
herself and husband. A similar discharge of the 
limitation must.also have been the consequence of the 
death of her sister and all her brothers, during her 
life-time. If in this way a total extinction or dis- 
charge of the executory interest would have been ef- 
fected, parts of the same were equally liable to be 
discharged and united in the limited estate, from like 
circumstances. 

Then admitting the principle contended for in ar- 
gument, that neither David L or Hogan, as husband 
of Elizabeth, was, by the common law, or any stat- 
ute of this State, respecting distribution, entitled to 
her choses in action, not reduced to possession during 
coverture, yet this admission does not affect the right 
now claimed in favor of Hogan. As already re- 
marked, he is conceived to have had and enjoyed for 
his own benefit, during coverture, all the possession 
of which the property in question was susceptible; 
and that we regard as a legal possession, as well of 
the released interests, as of the part claimed by de- 
scent. And as was said in our previous decision on 
the subject of this suit, to authorise a recovery of any 
part of this inheritance, in a suit at law, the right 








n ef- 
like 


ar- 
and 
stat- 
d to 
ring 
ight 

re- 
| for 
sion 
ble; 
il of 





JUNE TERM, 1835. 





- pdesitenamrsanmapimnemmnaincceetenencnen F 
HOGAN US. BELL, et ux. 





317 





must have been established through the representa- 
tive of the deceased, Drew S. Whitmell; yet this 
principle does not affect the right of Hogan, under 
his former possession, to retain so much thereof, as 
by law he is entitled to; especially when litigating 
the right with one having the administration of that 
estate. 

From these views of the case, we are of opinion, 
that the decree of the Circuit Court was erroneous; 
that Hogan, plaintiff in error, was and is entitled to 
retain, as his own, all the property in question, and 
now in existence, (being the surviving negroes and 
their increase,) except one fourth and one sixteenth 
(in other words five sixteenths) thereof; that this lat- 
ter proportion of the property, constituting the ori- 
ginal contingent bequest to Ann S. Bell, and her dis- 
tributive share of the portion of Drew S. Whitmell, 
deceased, together with an equitable rate of hire, in 
proportion to their division of the negroes, the com- 
plainants are entitled to recover. But the testimony 
taken may not afford all the requisite information, 
on which to found the final decree; at least we con- 
sider it necessary, that a master in chancery or com- 
missioners, to be appointed by the Circuit Court, 
should first make an examination, and report on the 
subject. 

We, therefore, reverse the decree, and remand the 
suit, that the Circuit Court may carry into effect, the 
principles of this decision, as herein declared. 


Lirscoms, C. J., not sitting. 
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1, The vendee of a slave, sold on a warranty of good character, 
will be relieved in a Court of Chancery, Ww here the vendor 
has left the State, and resides without its judicial jurisdiction-- 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warranty. 

2, But, where a bill, in such case, contained no prayer for gen- 
eral or special relief, but only for injunction against the pur- 
chase fund; the Court refused a decree here, and remanded 
the case at complainant’s costs. 


Peter Wyatt filed a bill in Chancery, in the Cir. 
euit Court of Autauga, setting forth, that on or about 
the fifteenth day of July, 1822,.he purchased from 
Moses Greer, a negro man slave, named David : that, 
in payment for this negro, tle complainant transfer- 
red to said Greer, a note executéd by his brother, Wil 
liam Wyatt, for the sum of five hu ndred and fi fty-one 
dollars:and two cents, dated the fifteenth day of Ju- 
ly, 1820, and payable at one day; and also a horse, 
saddle and bridle, estimated at one hundred dollars. 
That previous to, and at the time of the said sale of 
the aforesaid negro slave, the said Greer, represent- 
ed the slave to~be possessed of good character— 
whereas the slave was known to said Greer, to be of 
bad character : and in pursuance of that representa- 
tion, executed to the complainant a bill of sale, war- 
ranting the slave in that respect. That the bill of 
sale had been lost,so that it could not be produced— 
having been stolen,as the complainant believed, with 
asum of money. ‘That the slave had been but a 
few days in the possession of the complainant, before 
he ran. away, and, having committed a theft, was 
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shot at and wounded; and after apprehension, sub- 
sequently ‘absconded a second and third time; and 
had been taken up, tried and executed for felony.— 
That, during this period, the complainant had not 
more than one week’s service from him: that his death 
was attributable, alone to his bad character—which 
was all known, as alleged, to Greer, the slave hav- 
ing been removed from the State of Georgia, in con- 
sequence Of his infamous reputation. ‘That, of. all 
these circumstances the complainant was ignorant, 
at the time he purchased the said slave. ‘That suit 
had been commenced on the note, which had been 
transferred in payment of the slave, in the name of 
one Campbell, as bearer, and judgment ‘rendered 
thereon, though the amount stil! remained uncollect- 
ed: and, the bill charged, that the said Campbell had 
not, nor ever had, any interest in the note or 
judgment, but that the interest therein, was, and at’ 
all times had been vested in Greer—being sued, as 
charged, in his name, to subserve the improper views 
of Greer, or to prevent his being called on, to give 
security for costs. 

It further alleged, that Greer was a resident citi- 
zen of the State of Georgia, but of what. part, the 
complainant was ignorant. ‘That thecomplainant had 
been put to great expense in defending said slave,on 
the charge of felony, and also to other additional loss. 
The bill, therefore prayed, that Campbell be enjoin- 
ed from further proceedings on the judgment; and 
Wyatt, the debtor, from paying over the amount. of 
the same, until further adjudication could be had in 
Chancery : and prayed subpena. 

The answer of Greer insisted on a want of pro- 
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per jurisdiction in Chancery, of the subject mat- 
ter of the bill—specified his residence in the State 
of Georgia, and averred his solvency, and contend. 
ed that, if entitled to relief, Wyatt should should sue 
in that State. It admitted the sale of the slave, as 
charged, and the particulars of the payment; but de- 
nied positively any warranty of the slaves’s charae- 
ter—denied any representations in reference thereto, 
or knowledge of his reputation: admitted having 
executed a bill of sale, but denied that any warranty 
of character was therein contained. Charged the 
complainant with cruelty to his slaves, generally, and 
alleged this as a reason why the slave absconded— 
Denied that the slave had been taken out of the 
State of Georgia, on account of his bad character. 
Admitted that Campbell had no interest in the note; 
but denied that the suit was brought in nis name, for 
any improper object. Asserted that the note 
had been transferred to one James Greer, for valua- 
ble consideration ; and denied all manner of fraud, 
&e. 

The answer of Campbell admitted having sued on 
the note as bearer, but denied any interest therein; 
and confessed that the note had been thus sued in 
his name, to prevent the defendant, Wyatt, from re- 
quiring security for costs—Greer being a non-resi- 
dent. 


Evidence in the cause. 
Peyton Bibb proved, that he witnessed the sale of 
‘the slave in question; that Greer represented the 
slave to be twenty-two years of age; but witness 
objected that the slave was nearly forty; and Wyatt, 








t mat- 
: State 
ntend. 
ld sue 
LVe, as 
ut de- 
harac- 
Lereto, 
faving 
‘Tanty 
d the 
y, and 
led.— 
of the 
acter, 
note; 
1e, for 
note 
alua- 
raud, 


-d on 
rein ; 
d in 
1 re- 
resi- 


e of 
the 
1eSs 
att, 








JUNE TERM, 1833. 


ate ee 
WYATT 8, GREER et al. 











the vendec, being at that time a minor, the witness 
told Greer he was about to cheat Wyatt; and that 
he would not suffer it. ‘That witness undertook to 
persuade Wyatt not to purchase the slave; but that 
complainant said he felt himself in honor bound to 
do so, from a former conversation.with Greer. That 
witness then insisted on drawing the bill of sale, and 
having done so, bound the said Greer, as to 
every particular, so as to render him responsible for 
every defect—which bill of sale the defendant, Greer, 
executed : that shortly afterwards, the negro proved 
of bad character; absconded, and according to com- 
mon report, was subsequently executed for felony.— 
Also, that it was generally understood, that the com- 
plainant’s house had been broken open, and his mo- 
ney and papers stolen. 

Josiah Rice proved that on the day the complain- 
ant purchased the slave, he proposed buying the 
slave, if Greer would warrant him to be sound and 
well, and of good characier; but that Greer refused, 
as witness understood, to warrant, as witness requir- 
ed, saying he could get a better trade from complain- 
ant. That the slave was afterwards reputed, (in 
common rumor,) of bad character, and hanged. 

Horatio G. Perry, established the fact of his em- 
ploymeni as an attorney at law, to defend the said 
slave, on a charge of robbery: and that the slave 
was condemed and executed, 

John D. Bibb, proved that the bill of sale did con- 
tain a warranty as to the character of the slave ; and 
that he was of bad character. 

Malcomb M’ Ray,a witness for the defendant, swore 

4s&p. Al 
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that he had seen the bill of sale given to complain- 
ant. He did not remember its terms; but was un- 
der the impression it was written after the common 
form, containing a receipt for the money, and a war- 
ranty of the title. 


The Chancellor below, on hearing, dismissed the 
bill without prejudice to any right of the complain- 
ant, at law: and dissolved the injunction. 


Lirescome, C. J —This is an appeal from the de- 
cree of the Court of Chancery, sitting for Autauga 
County. 

The bill, in substance, states that in July, 1822, 
Peter Wyatt purchased of Moses Greer, a negro 
man slave. ‘That Greer represented the negro to be 
of good character; that he gave a bill of sale, war- 
ranting such, as the complainant believes. ‘That the 
bill of sale is lost or mislaid, and believes it to have 
béen taken from his house with a sum of money, sto- 
len from him. 'That the slave proved to be of a bad 
character, repeatedly running away, and committing 
felonies ; and that he was at length tried, and con- 
demned and executed, for a felony committed by 
him, in the County of Dallas. ‘That the complain- 
ant never received any service from the said slave; 
that he ran away in about a week after the purchase 
was made. That the complainant had expended 
considerable sums of money in the defence of the 
slave, when charged with felony. ‘The bill charges, 
that the said Moses Greer knew at, the time of the 
sale, that the slave was of a bad character. That 
Greer does not reside in this State, but some where 
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in the State of Georgia. ‘That he, (the complainant,) 
knows of no property or funds, from which he could 
reimburse himself for his loss. That the complain- 
ant gave in payment for the said negro slave, a pro- 
missory note, on his, (the complainant’s) brother, 
William Wyatt, dated 15th July, 13820, and payable 
one day after date, for five hundred and fifty-one dol- 
lars, and a horse, saddle and bridle, worth one hun- 
dred dollars. 'That the note on William Wyatt has 
been put in suit in the name of one Moses Campbell, 
and judgment recovered thereon. ‘That the money 
has not been paid by William Wyatt; but that. it 
soon will be, if the interposition of the Court of 
Chancery should not prevent it. That Campbell 
has no interest in the judgment, his name only being’ 
used, to promote the views of Greer, or to avoid the 
necessity of giving security for costs of suit. 

The bill prays that Campbell and Greer should be 
enjoined from further proceedings on the judgment 
at law, until a final decree is made; and that Wil- 
liam Wyatt should be enjoined from paying over the 
amount of the judgment. 

The answer of Greer denies that the warranty is 
for more than the title and soundness of the slave— 
denies any knowledge of his bad character—says 
that Campbell has no interest in the judgment against 
William Wyatt—that the interest in that judgment 
was in his brother, James Greer, alone—that he had 
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transferred it to his brother very shortly after the ' 


sale of the negro—denies his inability to pay. any 
damages that might be recovered against him, ina 
Court of law, for any breach of warranty, in the 
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The answer of Cambell admits that he has no in- | 
terest in the judgment, and that he never had any. ( 
That the suit was brought in his name, merely as a 
friendly act to Greer, who is his relative, and to avoid 


giving security for costs. | 

Wyatt, in his answer, says that he has not paid the | 
amount; but that he is ready to do so, when and 
wheresoever he may be directed by the Court. 

The testimony, though it is not altogether conclu- 
sive, preponderates in favor of the truth of the alle- 
the gation in the bill, of a warranty of the character of 
slave; and it fully establishes his very bad character, 
a short time after the sale; although there is no testi- 
mony, as to what it was at the time of the sale. 

When there is any uncertainty or conflict in the 
testimony of a fact, it is believed to be proper that it 
should be tried by a jury, Onan issue made up and 
sent to the Court of law. It would be more peculiar- 
ly the province of a jury, in a Court of law, to de- 
termine, whether there had been a breach of war- 
ranty, and as to the:damages for such breach. 

The non-residence of the defendant, Grecr, and 
his having nothing but this fund, in the hands of Wil- 
liam Wyatt, when coupled with the fact that the con- 
tract was made here, and its breach, if any, was 
within the jurisdiction, is a sufficient ground for Chan- 
cery taking cognizance of the matter. Should it be 
denied, the complainant would be driven to seek re- 
dress in a foreign tribunal. 

It is very clear, that the facts disclosed, sufficient- 
ly shew, that the complainant has no adequate reme- 
dy at law, in this State; and that he would be com- 
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pelled to seek it wherever the person of the defen- 
dant could be found. 

The objection, that James Greer ought to have 
been made a party, is not available. We have no 
evidence, that he has an interest in the judgment at 
law, but the disclosure, to that effect, in Moses 
Greer’s answer. If, however, it be true, that he is 
the owner of the judgment at law, against William 
Wyatt, his interest is not likely to suffer, from his ig- 
norance of his rights; as Campbell, who seems to 
have been an agent in the management of the suit 
at law, has had notice, and been made a party. This 
would affect James Greer, with notice of the pen- 
dency of the suit; and if he is not satisfied that his 
interest will be sufficiently protected, he ought to 
have applied for permission to be made a party. 

But, independently of the objections before sug- 
gested, to the Chancellor deciding on the fact of the 
warranty, and the amount of damages for its breach, 
if a breach is proven, we find the bill so very imper- 
fect, that no decree of relief can be made. The 
Chancellor below, ought to have ordered it to have 
been amended before it could be heard on its merits. 
It does not pray either general or specific relief. It 
only prays the injunction, until a final decree is 
made. 

As these defects are fairly chargeable to the com- 
plainant, we shall, in reversing the decree of dismis- 
sal entered by the Chancellor below, and remanding 
the cause, tax the complainant with the payment of 
all the costs of this Court. 
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i. A pleain detinue for slaves, that the slaves had been in de. 
fendant’s possession in another State, for four years; and that 
by the laws of such State, such possession vested a title in the 
holder—held bad. 

2. To authorise the striking out of a plea, on motion, it is not 
sufficient that the plea is bad: it must appear to be wholly ir 
relevant to the action. 


8. The proper manner of taking advantage of a plea, bad, but 


not. foreign to the action—is by demurrer: and it is not error 
for an inferior Court to refuse to strike out such plea, on mo- 
tion. 


This action was detinue, for certain slaves prose- 
cuted by Dennis Carpenter, administrator of Joha 
Carpenter, against the plaintiff in error, in Montgom- 
ery Circuit Court. 

The defendant plead, first—non detinet. Second, 
a special plea, viz—*“ and for further plea in this be- 
half, the said defendant saith, that the said plaintiff 
ought not to further have or maintain his aforesaid 
action, thereof, against her, because she says, that 
the said slaves or other goods.and chattels in the 
several counts in the said plaintifi’s declaration, des- 
cribed, came to the possession of the said defendant, 
in the State of South Carolina, in the year 
and that she, the said defendant, had the entire and 
uncontrolled use and possession of the said property, 
in the said State of South Carolina, for upwards of 
four years, without lawful demand on such, being 
brought by the said plaintiff’s intestate, to recover 
the same; during all of said period, the said John 
Carpenter then being in life. And the said defend- 














1 in de. 
nd that 
e in the 


t is not 
Olly ir. 


ad, but 
»t error 
on mo- 


prose- 
John 
tgom- 


cond, 
is be- 
Lintiff 
esaid 

that 
. the 
 des- 
dant, 

and 
erty, 
ls of 
eing 
over 
John 
end- 





JUNE TERM, 1833. 





S_ 
CARPENTER US. JETER. 


eee 


ant avers, that by the laws of the State of South 
€arolina, which (is) here to the Court shewn as fol- 
lows, the possession of personal property without de- 
mand made, or suit brought for the same, within four 
years—vests the title in the person so holding the 
use and possession: and that the said plaintiff’s in- 
testate was, by reason thereof, barred by the said 
laws of the State of South Carolina, from having or 
maintaining any action against the said defendant, 
for the said goods, &c., chattels and property in 
the said plaintiff’s declaration mentioned, in his life- 
time: and so the plaintiff, &c—and this she is ready 
to verify; and, wherefore, she prays judgment, if said 
plaintiff, his said action shall further have or main- 
tain.” 

The cause having come on for trial, a motion was 
made, to have the plea stricken out, as a nullity; 





_ which the Court refused: whereupon the plaintiff 


below was non-suited; and he took a writ of error. 


Gordon, for the plaintiff in error. 

The plea here does not establish title ; and is not 
a complete answer to the action—neither could it 
have been, if proved. It, in fact, only amounts to 
the general issue—19 Johns. R. 303. 

In this State we have no special demurrer, and the 
question could not be reached, but by motion to strike 
out.. Again, it does not meet the whole declaration: 
the averment is, that the goods, or the other proper- 
ty; were barred. It does not set out the year, and is 
therefore bad, for uncertainty—for time must be set 
forth, wherever time is essential. No replication 
could be formed to this plea—19 Johns, R. 349. It 
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does not set out a title: that is indefinite. Suppose 
the slaves kad been obtained by a loan? a possession 
of four years could not vest a title. 'The possession, 
where claimed under the statute of limitations, must 
be fair and peaceable—11 Wheat. 371. Again, it ig 
defective, as a plea of the statute, because it does not 
set it out, as existing in South Carolina: and no facet 
is set out here, on which issue could be taken. The 
rule, as to striking out pleas, is, that wherever the 
plea is no defence, or is subtle—it will be stricken 
out : but where informal, only, a demurrer is the pro- 
per course. Here, in this plea, the statute of South 
Carolina, relied on, is not shewn; nor what excep- 
tions exist in it. It should be set out in such a man- 
ner as, that the Court could know, with certainty, if 
it be a bar to the action. If stated, then, in so de- 
fective or frivolous a manner, as not to offer a mate- 
rial issue, it ought to be stricken out. 


Ellis, contra—There is difference made between 
a motion to strike out, anda demurrer. Was the 
matter, then, on which this motion was founded, pro- 
perly before the Court? All matter which goes to 
controvert the plaintiffs claim, is good, under the gen- 
eral issue: but the defendant here sets up new mat- 
ter; not controverting what the plaintiff would be 
bound to prove. ‘The statutes of another State, are 
matters of fact, to be proved, but by pleading them; 
and the opposite party has thus an opportunity to re- 
ply. Ina plea, such as is here relied on, it is not ne- 
cessary to state when the possession commenced.— 
Here it gives the period necessary to establish the ti- 
tle; and this is sufficient: as to when it commenced, 
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ismatter of proof. ‘There are many cases where the 
Courts will not strike out, when they might have 
sustained a demurrer to it—because the defendant 
can amend, in the latter case—1 Stewt. 70; 1 Tidd’s 
P.610-11; 3 Johns. R. 541. 





Lirscoms, C. J—The plea of the defendant, in 
this case, objected to by the plaintiff, and moved to be 
treated as a nullity and stricken from’ the record, is 
certainly essentially bad—but it was not foreign to 
the action. ‘T'o justify striking out a plea, on motion, 
according to the case ef Morgan vs. Rhodes, it is not 
sufficient, that it is bad, but it must be of matter 
wholly irrelevant to the action. We believe the cor- 
rect course with such a plea asthe one objected to 
below, would be, to demur.to it. The Court below, 
we are bound to believe, would have sustained a de- 
murrer, although not willing to strike it out, on mo- 
tion. We cansee no error in refusing the motion. 
Judgment affirmed.: 
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1. In an action of trover, full costs are recoverable, notwith- 
standing the amount of the damages. 


George Johnston declared in trover against Sims, 
in Greene Circuit Court, for the conversion of a ne- 
gro girl slave. 

At September term, 1831, a verdict was rendered 
for the plaintiff, and his damages assessed at one dol- 
Jar: and on this verdict a judgment was rendered 
for one dollar costs. 

At March term, 1832, a motion was submitted to 
the Court by the plaintiff for a correction of the 
judgment, by the entry of full costs. The Court 
overruled this motion, and, the plaintiff took a writ 
of error. 


Lirscoms, C. J.— This was an action of trover, 
brought by Johnston against Sims, for the conversion 
of a negro slave. 

The plaintiff recovered a verdict, and damages 
were assessed at one dollar. The Court gave judg- 
ment for no more costs than damages. At the ensu- 
ing term of the Court the plaintiff made a motion to 
have judgment amended and rendered for full costs, 
but this motion was overruled. 

The statute of 1822,* provides, that not more costs 
than damages, shall be recovered in actions of slan- 
der or trespass, assault and battery. We are not au- 
thorised to give this act an interpretation, that would 
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embrace the action of trover. Actions of trover, 
though sounding in damages, are not often brought 
from a litigious disposition, or to vex and harrass the 
defendant : they are generally found to arise from an 
honest difference of opinion, as to the right of pro- 
perty. 

Not so, with slander and assault and battery.— 
Those two actions are often brought on the slightest 
grounds, and from the worst of motives. Hence, it 
was thought necessary to discourage them, by the 
provision, that, unless a certain amount was recover- 
ed, that is to say, five dollars, the plaintiff should not 
recover more costs than damages. 

This Court in the case of M’ Gee vs. Evans, held,+1 stewas 
that in an action of trespass to try titles, the plain- = 
tiff was entitled to recover full costs. 

It is probable that there never would have been 
any difference of opinion, on the construction of the 
statute, had it not been for the false punctuation, oc- 
curring between trespass, assault and battery. We 
believe there should have been no point between the 
words—that they should have been all taken toge- 
ther, to designate a particular action. 

Let the judgment be reversed and rendered, here, 
for full cost, although the damages recovered, were 
only six and one-fourth cents. 
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1. A declaration -against the keeper of a ferry, in an action on 
' his bond to the judge of the County Court, setting out the 
bond, and assigning as a breach, (in substance) that the 
keeper had not provided good and sufficient boats; nor done 
and performed generally, all matters required by law and 
the-statutes of the State—for that the said keeper had deliy- 
ered to him, for hire, certain merchandize, goods, wares, ke., 
to be conveyed across ariver: and that the keeper conducted 
the same so negligently as to damage and lose said goods, 
&c.—held not sufficient, as a breach, to authorise a recovery. 


In this case an action of debt was commenced in 
the Circuit Court of Wilcox, in the name of the 
Judge of the County Court of that County, for the 
use of Norton; founded upon the bond of the de- 
fendants, given as keepers of a ferry, upon the Ala- 
bama river. 

This was the declaration—For that the said de- 
fendant, together with one Archer Mathews, as to 
whom this suit was discontinued, theretofore, to wit, 
on the ninth day of May, 1827, at &c., by his certain 
writing obligatory, sealed with his seal, and shewn 
to the Court, the date whereof was the day and year 
aforesaid, acknowledged himself to be firmly bound 
unto one James Irvine,’ then Judge of the County 
Court of Wilcox, and his successors in office, in the 
sum of one thousand dollars, to be paid to the said 
James Irvine, and his successors: which said writing 
obligatory, was subject to a certain condition, there- 
under written, reciting to the effect following, that is 
to say—whereas, said defendant had obtained a li- 
cense to keep a public ferry, on the Alabama river, 
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at the town of Canton—tl:erefore should said defen- 
dant, in so doing, constantly provide and keep suffi- 
vient boats; also the banks, oh each side of the river, 
in good repair; and faithfully, and constantly attend 
said ferry, for the passage of travellers, carriages, 
stock, &c., over the said river—and do and perform, 
generally, all matters and things required by the laws 
and statutes of said State of Alabama, to be done 
and performed, by the keepers of public ferries, for 
and during the time he, said defendant, should keep 
the same—then said writing, obligatory, was to be 
void and null. Yet the said plaintiff in fact saith, 
that the said defendant hath not provided and kept 
good and sufficient boats, nor the banks, on each side 
of said river, in good repair, nor faithfully and con- 
stantly attended said ferry, for the passage of trav- 
ellers, carriages, horses, stock, &c., over said river: 
nor done and performed, generally, all matters and 
things, required by the laws and statutes of said 
State of Alabama, to be done and performed by the 
keepers of public ferries, for and during the time he, 
said defendant, kept said ferry—for that theretofore, 
to wit, on the 11th day of January, 1831, at the 
County aforesaid, the said Norton, at the special in- 
stance and request of the said defendant, caused to 
be delivered to him, the said defendant, a certain lot 





or quantity of merchandize, goods and wares, &c., of 


him the said Norton, of great value, to wit, of the 
value of two thousand dollars ; to be by the said de- 
fendant, safely and securely loaded and put on board 
a certain boat or flat, the property of said defendant, 
to be carried over and across said Alabama river, to 
the opposite bank, or landing place thereof, for ‘the 
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said Norton; for and in consideration of certain rates 
and prices established and sllowed by the laws and 
statutes of said State of Alabama, to the said de. 
fendant, in that behalf. Yet that said defendant, 
not regarding his duty in that behalf, afterwards, to 
wit, on, &c., at, &c., by himself and his servants, 
conducted himself so carelessly, negligently and im- 
properly, in and about the landing of said goods, 
wares and merchandize, on board the said flat or 
boat; that by, and through the mere negligence and 
improper conduct of the said defendant, and his ser- 
vants, in that behalf, the said goods, wares, and mer- 
chandize became, and were greatly damaged and 
destroyed, and wholly lost to the said Norton. By 
reason of which said breach, the said writing oblig- 
atory, became forfeited; and thereby an action ac- 
crued, &c. 

T'o this declaraiion there was a general demurrer, 
which the Court below sustained: and a judgment 
was rendered in favor of the defendant. 

Writ of Error to this Court, 


Gordon, for the plaintiff in error. 


Lirescome, C. J—'This was an action, brought un- 
der the statute of 1826, on the bond. of the owner 
of a ferry, to recover damages for the alleged care- 
lessness of the defendant and his servants, in receiv- 
ing on board of the ferry-boat, a certain lot of goods, 
wares and merchandise, whereby the goods afore- 
said were damaged. 

The defendant filed a general demurrer, which was 
sustained by the Court below. 
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The case has not been argued, nor are we advised 
what were the objections taken to the declaration 
in the Court below. Without, however, determin- 
ing whether an action can be sustained, on the bond 
of the owner of the ferry, for loss and damage to 
goods and merchandise, the declaration seems to 
us, altogether uncertain, and insufficient, in assign- 
ing the breach of the bond: so much so, that the 
defendant is not advised of the grounds of the ac- 
tion against him; and there would be nothing to 
prevent another recovery, for, in fact, the same 
breach, if a recovery could be permitted, on the as- 
signment made. 

The judgment must be affirmed. 
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1. Where a judgment at law has been superseded by the or. 
der of a Chancellor, granting an injunction; and on hearing, 
the injuction is dissolved, and the bill filed to obtain it, dig- 
missed—an appevl taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law. 

. Where, in such case, after the dissolution of, an injunction, 
and while the question on appeal, is pending, execution is ta- 
ken out on the judgment at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas, 


i) 


This was a petition, filed in this Court, by Garrow, 
praying for a supersedeas, against an execution at 
law. Carpenter and Hanrick, administrators of 
Hall, having recovered a judgment at law against 
Garrow, in the Circuit Court of Mobile, Garrow fi- 
ed a bill in Chancery, and obtained an injunction, 
executing the usual bond, &c. The Chancellor on 
a hearing of the bill and answer, dissolved the in- 
junction, and dismissed the bill: and Garrow, from 
that decree took an appeal to this Court, and gave 
the security required in such cases, by thie statute. 
In the meantime, an execution was issued upon the 
judgment at law. 

Garrow now insisted that the execution of the ap- 
peal bond, operated as a renewal of the injunction; 
and therefore prayed this Court to grant an order 
superseding the execution, until the determination 
of the suit, pending in this Court. 


Stewart, for the motion. 
Gordon, and Goldthwaite, contra 
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SarroLp, J—Garrow, being appellant in this Court, 
from a decree in Chancery, rendered in the Circuit 
Court of Mobile, in favor of the appellees, presents, 
by petition, an incidental question, for our considera- 
tion. 

From the petition it appears, that the appellees 
having obtained a judgment at law against Garrow, 
for one thousand and seven dollars, he exhibited his 
bill, and ebtained an injunction staying execution on 
the judgment, on giving bond and security, and re- 
leasing errors, as usual in such cases. After the de- 
fendants to the bill had made answer to the same, 
the Court, on the hearing of the cause, ordered and 
decreed a dissolution of the injunction, and dismissed 
the bill. From which decree Garrow took an ap- 
peal to this Court, on giving the usual bond and se- 
curity, to pay and satisfy such judgment or decree 
as this Court shall render in the premises.. After 
which an execution was issued on the judgment at 
law, pursuant to a mandamus from the Circuit 
Court, commanding the clerk to issue it. 

The petition further states, that the judgment is 
in favor of Carpenter and Hanrick, as administrators 
of Hali’s estate, which is insolvent,-and can not be 
settled, and distribution made among the creditors, 
until the appeal in this Court shall have been finally 
determined, so that no injury can result to the estate, 
from a delay of the execution. He, therefore, prays 
from this Court a supersedeas, to stay all further pro- 
ceedings, on the judgment and execution aforesaid, 
until a final decision shall be had on the appeal. 

Neither the fact, that Carpenter and Hanrick ob- 
tained the judgment at law, as administrators of an 
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unsettled estate, or any other circumstance connect- ' 
ed with the case, is deemed sufficient to distinguish 
it from others, that often occur. 

The simple questions raised by the petition, are— 
Ist. After the dissolution of an injunction and dis- 
missal of the bill, has an appeal from the decree, on 
the terms prescribed by statute, the effect to revive 
and continue the injunction? 2d. If it has not, of 
itself, is it competent and proper for. this Court, to 
award a supersedeas of the execution at law, on the 
grounds assumed by the petitioner ? 

The statute authorises an appeal from any final 
judgment or decree of any Circuit Court, upon the 
appellant’s entering into bond and security, “for pro- 
secuting the same, with effect, or performing the 
judgment, sentence or decree, which the Supreme 
Court shall pass or make thereon,” provided the 

‘Toul. Dig cause be decided against him.* It is clear, that the 

vd appeal bond thus required, would not bind the secu- 
rity, for the amonnt of the judgment, enjoined, in the 
event of an affirmance of the decree ; nor can the ap- 
peal have the effect to discharge the security, in the 
injunction bond. 

The only power which Chancery can exercise 
over a judgment, is to perpetuate the injunction, in 
whole or in part; or to dissolve it altogether : it can 
render no decree for the debt, or any part of it ; nor 
for damages on the judgment, in the event of an af- 
firmance of the decree. The former is not subject 
to legal revision, either for reversal or affirmance; 
consequently, the appeal bond can only bind the se- 
curity for the costs in Chancery, if decreed against 

the appellant. 
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But, it is insisted, that the injunction bond suffi- 
ciently insures the ultimate payment of the judg- 
ment at law, if not relieved against: also, that, by 
statute, ‘“ whenever an injunction shall be dissolved, 
damages, after the rate of six per cent., shall be ad- 
ded to the amount: provided, the Court shall be of 
opinion, that the injunction was obtained for édity 
As respects the six per cent damages, it is sufficient 
tosay, whenever such may be decreed, they would 
become identified with the judgment at law, as a 
part thereof, and the security for the injunction, 
would be no less bound for the damages, than for the 
original amount of the judgment and interest there- 
on. As to the payment, though security has been 
given, it was entered into with reference to the de- 
cree of the Circuit Court, either dissolving or perpet- 
uating the injunction ; after the dissolution has been 
decreed, if the effect of the appeal would be to re- 
vive the judgment, the applicant ought from analogy 
to other cases, to have been required to give new se- . 
curity for the debt thereby farther enjoined. Had 
this been done, then, according to the principle re- 
cognized by this Court, in the case of Wénston, et al: 
vs. Rives,” the security in the injunction bond would: 
have been discharged, and the subsequent responsi- 
bility have rested on the new security taken on the 
appeal. Without any security, it would not be con- 
tended, the appeal could have been granted, or that 


a writ of error would have operated as a superse-epou, pig. 


deas® Then can it be supposed, for a moment, that *** 
? ? 


the Legislature intended that a bond for a nominal 
amount, one to secure the costs in Chancery, should 
operate as a supersedeas of the judgment, for any 
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amount, however large. Such a course would not 
only endanger the debt, from the possible insolvency 
of the former security, during the revived existence 
of the injunction, but also produce great injustice to 
them by protracting the period of their responsibil- 
ity, without their consent. 

Our statutes only authorise an appeal or writ of 
error on final judgments or decrees ; we have often 
ruled, that a decree dissolving an injunction, before 
the final disposition of the bill, was in its nature in- 
terlocutory, and not subject to an appeal or writ of 
error: can the circumstance of the dissolution, and 
the dismissal of the bill, at the same time, vary the 
case? Many authorities, both English and Ameri- 
can, have been cited and commented on by the coun- 
sel for the petitioner, to prove, that an appeal froma 
decree in Chancery, on bond and security given, has 
the effect to suspend the operation of the decree, as 

| in case of an appeal or writ of error from a judg- 
a A. Nennihes ment:at law.*. That such is the practice according 
2, Me. to the law and rules of Court, in England, and many 
. “183; 18. ‘of the States of the Union, including Alabama, in 
¥ ChB 6 66, ; respect to the debt, duty or sien matter directly and 
' substantially decreed, there can be no doubt: but is 
~*~. .. +: the dissolution of an injunction to be viewed in that 
Pes; light? 
ee ms In Green vs. Winter,” it was held, that an appeal 
in: the first instance, stays all proceedings on. the mat- 
ter appealed from; and if the party wishes to pro- 
ceed, notwithstanding the appeal, he must apply to 
the Chancellor for leave ; and to give or refuse it, is 
a matter of discretion, according to the circumstan- 
ces. ‘The opinion of the Chancellor further remark- 
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ed, that the rule now in England, is, that an.appeal 
does not stay proceedings, unless by the special or- 
der of the House of Lords; that according to the 
more ancient practice there, it had that effect, unless 
otherwise ordered; that he considered the practice 
in New York to have been according to the former 
practice in the English Chancery; and that it was 
soestablished by several rules adopted by that Court; 
by one of which it was expressed, that an appeal 
should prevent the issuance of process upon the de- 
cree. It was there also said, that the difference be- 
tween the English practice and that of New York, 
was, that by the former, the party must apply for an 
order to stay the proceedings; but in the latter, the 
adversary must apply for leave to proceed. It will 
be observed, however, that the practice in the Courts 
referred to, is governed by rules of their own adop- 
tion, which are different from any we have, or are 
competent to declare; our statutes have regulated 
the right, also, the effect of appeals and writs of er- 
ror. But what is most material to be noticed, is, that 
the case of Green'vs. Winter, was an original bill 
for an account and settlement against a trustee ; such 
was the object of the decree appealed from, and the 
Chancellor considered it a decree from which an ap- 
peal could be taken. From this it sufficiently ap- 
pears, that that case only maintains the principle, 
that an appeal lies from a decree rendered in an ori- 
ginal bill, and when legally prosecuted, it suspends 
the execution of such decree; that such is the cor- 
rect practice, under our law, also, I have no doubt. 
But the question is essentially different, whether an 
appeal from a decree dismissing an injunction bill 
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and dissolving the injunction, can revive the injune. 
tion. 

One case, it is true, has been cited on the part of 
the petitioner, which if considered sound law, would 
be an authority in his favor. That is the case of 
Turner vs. Scott, and another,* where the Court of 
appeals of Virginia, held, that a dissolved injunction 
was revived by an appeal taken in the Court of Chan- 
cery; and that it was improper in the appellee, to 
take out an execution, so long as the appeal was de- 
pending. The force of that decision, however, is 
much weakened from the circumstance, that it is ir- 
reconcilable with the principles of previous decisions 
of the same Court; that no authorities appear te 
have been cited by the counsel! or the Court; and 
that it seems not to have been argued or solemnly 
considered. 

In the previous case of Epps vs. Thurmdn,p an in- 
junction to a judgment at law had _ been dissolved, 
and the bill dismissed. From this decree the Court 
of Chancery allowed Epps, the complainant, to ap- 
peal, on his executing a bond; in the penalty of two 
hundred dollars, with one Jordan as his security; the 
condition of the appeal bond was, that the appellant 
should prosecute the said appeal with effect, or should 
perform the same, and well and truly pay all such 
damages and costs as should be awarded against 
him, by the Court of Appeals, in case the said decree 
should be affirmed. A rule having been granted 
against the appellant, to show cause, why he should 
not give other security for the payment of the judg- 
ment enjoined, the Court of Appeals referred to the 
statute prescribing the terms on which appeals were 
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authorised to be granted; shewing that bond was 
required, in a reasonable penalty, with condition to 
satisfy and pay the amount recovered in the Court: 
appealed from, and_all costs, and to perform, in all 
things, the said decree, or final order, in case the 
same should be affirmed. Under that statute, the 
authority to take bond, on appeal, for the amount of 
the judgment enjoined, was.at least equal to the au- 
thority of our statute. 'The Court of Virginia said, 
“the bond thus to be given, is to have respect to 
what the appellant was bound to do, or what was 
recovered from him by the decree of the Court ap- 
pealed from.” Further, they said, “in the case be- 
fore us, there was nothing in the decree of the Chan- 
cellor, which bound the appellant to pay the judg- 
ment at law; there was nothing recovered from him 
but costs. 'The appellant had a right to appeal, on 
the terms which are prescribed bylaw.” ‘This case 
was argued and appears to have been maturely con- 
sidered by the Virginia Court. 

A similar principle was recognised in another case, 


in the same Court—M ’ Kay vs. Hite’s ex'ors.» There, *4 Rand. 


the question was, whether a party appealing from an 
order, dissolving an injunction, was bound to give se- 
curity for the payment of the debt, as on the. grant 
of an original injunction? The Court of Appeals 
said, that question had been solemnly considered, by 
the Court, and it had been decided that such an ap- 
peal must be allowed, on the appellant giving secu- 
rity merely to perform the decree of the inferior 
Court, and to pay costs and damages awarded there, 
if the decree should be affirmed. 

These are the principles which are considered irre- 
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concileable with the doctrine, that an appeal from a 
decree, dissolving an injunction and dismissing the 
bill, on giving such bond as is required by the statute 
of Virginia or this State, is entitled to the effect of 
a supersedeas of the judgment, which had been en- 
joined. 

If the Virginia Court considered the principles of 
these decisions, consistent, (which is doubtful,) this 
Court can not so regard them. 

Several cases decided in New York, are more decisive 
and satisfactory on this point. In Hoyt vs. Gelstons 
the Supreine Court held, that an injunction could not 


-be revived, by an appeal from a decree dissolving it, 


in explaining the principles of that: decision, the 
Court says—‘ By the present rules in the Court of 
Chancery, certain masters, designated by the Chan- 
cellor, are authorised to grant injunctions, and which 
are binding until dissolved by him.” ‘That, “ in the 
case before them the injunction had been dissolved, 
from which order there was an appeal ; and it is now 
urged that this appeal~ suspends all proceedings in 
this Court, as much as if the injunction was still in 
force. -'To give such effect to an appeal from an or- 
der dissolving an injunction, would be very mischie- 
vous in practice, and serve as a great engine of de- 
lay. -We must consider the case now in this Court, 
as if no injunction had ever issued,” &c. “It is 
enough for us, that there is no existing injunction.” 
The Court, in the same case, admitted, that an ap- 
peal would lie, by the statutes of that State, from a 
decree dissolving an injunction; or even from a refu- 
sal to grant one, on the first application; but that 
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rom a the appeal could not, in either ease, tie up the pro- 
S the | ceedings at law. 
‘atute Under our statute, authorising appeals, only from 
ect of final judgments or decrees, this Court has often held 
——_ that an appeal will not lie, from a decree which 

merely dissolves the injunction; but, according to 
les of the opinion of the Court of New Y ork, if the right 
) this of appeal be admitted, it can not suspend the proceed- 
be: ings at law, by reviving the injunction. 
— The case of Wood vs. Dw wae * is also fully in Zicbes. c 
ston; point. There, the question was, whether an appeal " 
d hot from an order dissolving an injune tion, staying an ex- ) 
1g it ecution at law, had the effect to revive the injunc- | 
) the tion ? . 
‘t of The Chancellor said—“ ff the injunction could be | 
han- revived, by the mere act of the party, in filing an ap- | 
hich peal, it would be giving to him, not only a power of | 
| the control over the orders of the Court, but of creating | 
ved, an injunction.” | 
now He referred to the opinion of the Supreme Court 
$ in of the United States, in ahaa vs. Grundy, as an a Com. | 
I in authority that no eal would’even lie upon an in- | 
| OF- terlocutory order, Pia ving an injunction. He also | 
hie- remarked, that whether an appeal can be sustained, ) 
de- isa question for the Court of errors; but supposing | 
urt, it can be sustained, it is impossible that a process i 
t is that is duly discharged, and funclus officio, can be re- ) 
< vived by the mere act of the party. “How, (says 
ap- he,) could this Court undertake to enforce the pro- 
na cess, and punish contempts of it, in the very face of 
fu- the order dissolving it: “ when a process is once dis- 
hat 
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charged and dead, it is gone forever ; and it can ne- 
ver be revived, but by a new exertion of judicial 
power.” 

2. From the view taken of the first point, it is suf 
ficiently evident that this Court does not conceive 
itself authorised, on the ground of the supposed ille- 
gality in its issuance, to award a supersedeas of the 
execntion at law; or do otherwise than deny the 
prayer of the petitioner. 
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1, Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possesson, and so con- 
tinued for several years; and in the mean time, A procured a 
title for the lot, to himself—and the lot was sold at sheriff’s 
sale, as A’s estate; Chancery (under the facts,) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lot. 

2. The evidence of a witness, in a chancery cause, will not pre- 
vail against an allegation in a bill, which is positively admit- 
ted in the answer. 


Writ of error from a decree in chancery. 

William H. Moore, by bill in Chancery, filed in 
Franklin Circuit Court, set forth—that some time in 
the year 1825, he being advised, that one Peyton 
Palmer, being the agent and trustee of one Max- 
well, held the bond of Maxwell, to Godley, condition- 
ed for the title deeds of a lot or parcel of land, ly- 
ing in the town of Tuscumbia; and understanding 
that the legal title to said lot was in said Godley, 
and that said Palmer was fully authorised and em- 
powered to sell the same—he, the complainant, en- 
tered into a verbal contract with the said Palmer, 
for the purchase of the said lot, for the sum and price 
of three hundred and twenty-five dollars—which 
sum the said complainant paid over to Palmer; and 
forthwith commenced improving the said lot: that he 
had continued to improve the same, and had erected 
thereon, a valuable two-story brick tenement, calcu- 
lated asa store house, at a large expense; of all 
which said Godley had due notice, before any title 
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passed from him, for the lot in question—he being 
notified, not to make a title to said lot, to Palmer, or 
any other person, but the complainant. ‘That after 
complainant had nearly completed the said improve- 
ments, the said Palmer proposed to become a partner 
of complainant, in said lot and building—which com- 
plainant agreed to, provided the said Palmer paid 
half of the money vested, and of expenses: but with 
which proposition Palmer never hadcomplied. That 
some time thereafter, and while the work upon said 
lot was progressing, the complainant visited the city 
of New Orleans, where he was so long detained, that 
it was generally believed, he was dead. ‘That whilst 
thus absent, said Palmer bargained with one Wil- 
liam Marsh, to put a rough coat of plastering on said 
house, which was accordingly done. ‘That on com- 
plainant’s return from New Orleans, he found, that 
in his absence, said Palmer had taken possession of 
the lot and premises, where he had placed one Stroup, 
as a tenant. Possession having, however, been im- 
mediately given up, by Stroup, the said Palmer de- 
livered the keys of said house to complainant, and 
sent the plasterer to him, for the payment of his bill. 
The bill charged, that of all these facts the said 
Godley, had due notice; and that he promised the 
complainant, not to make the title for the lot to 
Palmer; but expressed a desire, as he had learned 
that complainant and the said Palmer were in co- 
partnership,—to make a deed to them, as such, joint- 
ly: which partnership, as alleged, never existed: 
nevertheless, the said Godley, after the notice to him, 
and his promises to the contrary, did execute a con- 
yeyance of the said lot, to Palmer. That Palmer, 
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being entirely insolvent, and having failed in his fre- 
quent Pro mises to the « iil} lainant, to execute to him, 


a sufficient title for the said iot; had made an agree- 
ment with the ; Wi vy Cx cutions, then in 
the hands of said sheviil, against said Palmer, had 
been levied on the said lot; and the same sold under 
them, by said sheriff, to Toney, the defendant—not- 


withstanding that the said complainant, at.the time 
of said sale, proclaimed the situation of the said lot; 
and expressly forbid the sale. ‘That the sheriff had, 
in pursuance of the said sale, executed a deed there- 
for; and that the said Toney had been induced to 
purchase the said lot, by the advice 7 encourage- 
ment of one Petit, the deputy sheriff. "The bill also 
set forth, that one of ‘the executions, in the hands of 
the sheriff, at the time of said sale, had issued upon 
a judgment rendered against the said Palmer, for car- 
penter’s work, performed qn the said house, ‘That 
some time thereafter, the said 
ed suit and obtained judgment against the complain- 
ant for the said lot of land, and the premises: but 
that the title of complainant being purely equit- 
able, he had endeavored unsuccessfully to defend the 
same. 

The bill therefore prayed injunction, &c. 

The aaswer of Toney, admitted the purchase of 
the lot at sheriffs sale; the suit, founded upon his 
deed, at law; and the recovery of judgment thereon, 
together with damages for the detention. It denied 
all knowledge of the statement in said bill, in rela- 
tion to the title of the property; or whether Palmer 
was the agent of Maxwell: and generally denied all 
knowledge of any transactions connected with the 


mney had commene- 
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understanding between complainant, Palmer or God. 
ley. It admitted, that complainant had forbidden 
the sale of the lot, at the time pur chased by respon- 
dent; but insisted, that the contract being verbal, 
was void, by the statute of frauds. Denied all 
concert with Petit, the deputy sheriff, as charged in 
the bill; ail fraud; and demurred. 

The answer of Peyton Palmer, staied, that he 
was the agent of Maxwell, authorised to sell said 
lot, named in. the bill; and that as such agent, he 
contracted with complainant for the sale of one half 
thereof: but that complainant having failed to com. 
ply with the terms of such sale, the respondent be. 
came the purchaser himself, of the whole interest 
therein, from Maxwell; and _ him the whole 
amount of the purchase money, except about twenty 
dollars, for which said Maxwell held respondent's 
note. That previously he had received from said 
Maxwell, the original title bond, from Godley to 
Maxwell; and also, a power of attorney from Max- 
well, to have the title made, as the said Palmer 
should direct: and that in pursuance of the said pow- 
er, the said Godley made to the respondent, a title to 
the said lot. ‘That the defen wre having left the 
State, on his return, found t nement named 
elaimant’s bill, commenced: that e was not certain 
whether the proposition for the ‘gine was 
made before or after the house was commenced; but 
admitted that such proposition was made by com- 
plainant, and agreed to. ‘The defendant further an- 
swered, that complainant and himself, kept a store 
in Tuscumbia; and that the defendant furnished a 
large portion of the capital; and that a considerable 
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sisi 
portion of the bills against said firm, remained un- 
paid. That the defendant had confessed a judgment 
in favor of one Barkly, for the amount of carpenter’s 
work, done on said house; and that to satisfy that 
judgment, and a small debt due to Godley, the said 
house had been sold, under execution, and purchased: 
by the defendant, '’oney. Admitted that he consent- 
ed to a sale of the house; and that he was anxious 
it should be sold, to discharge the debts created by 
its erection. Denied his insolvency; that he ever 
e bond, to the complain- 


a7 


promised to give up the tit 
ant; but confessed, that he, defendant, always de- 
signed making complainant, ‘a title to half of said 
lot, when the purchase money should be paid: but 
which had never been dene. Admitted, that he put 
the said Stroup in possession of the house; and that 
the possession was afterwards obtamed by complain- 
ant. in the defendant’s absence. Averred, that on an 
adjustment of accounts, the complainant would be 
found in his debt; and insisted on the statute of 
frauds, &e. 

Godley answered, that in February, 1824, he gave 
to Maxwell, a bond, conditioned for title deeds, to the 
lot of land mentioned in the bill: that he afterwards 
agreed verbally, to sell to Moore and Palmer, two 
feet of ground adjoining the said Iot, for the purpose, 
as understood by complainant, of jointly building a 
brick tenement thereon. That subsequently Palmer 
presented. respondent with a power of attorney from 
Maxwell, and demanded a title for the lot in his, 
Palmer’s, name: that having understood that the said 
Moore and Palmer were partners, respondent at first 
hesitated to make Palmer a title, in his own name; 
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and informed Moore thereof, stating that as Palmer 
held his bond, and a power of attorney from Max. 
well, he would be compelled to make the title: that 
being also advised, legally, that there was no other 
proper course to be pursued—he did make Palmer 
the title. 

Hugh Petit, a witness, stated, that he sold the 
house and lot under executions against Palmer: that 
Moore was in possession of the house; and _ that 
Palmer not only consented to the sale, but appear- 
ed solicitous about it. ‘That Toney was _ present 
when Moore forbid the sale; and had notice of Moore’s 
claim, before he paid the purchase money. 

Richard Hines stated, that Moore contracted for 
the building, and superintended it; and made _pay- 
ments to the workmen. ‘That Palmer was not con- 
cerned in any of the contracts, so made, nor was he 
considered in any manner responsible for the pay- 
ment of the work. 

William Hines stated, that Moore contracted for 
the erection of the building; and that he heard 
Palmer say, he was not in copartnership with Moore. 

Jonathan Barkly stated, that he performed the 
carpenter’s work, on the said house: and was paid 
through the proceeds of the sale thereof, by the she- 
riff. That Moore had been in possession several 
years: and that he did not consider Palmer liable to 
him for the price of the work. done. 

The Chancellor below decreed, that the deed made 
by the sheriff, to Toney, should be cancelled: that 
Palmer should convey the lot to Moore; and that 
the judgment at law against Moore, in favor of 'To- 
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ney, Should be perpetually enjoined.~ Also, that com- 
plainant pay all costs. 


Ormond, for the pl’ff in error—Hepkins, contra. 


Taytor, J—The bill in this case charges, that the 
complainant purchased the lot, which is the subject 
of litigation, of ‘Palmer, who acted as the agent of 
Maxwell, in the sale, for the price of three hundred 
and twenty-five dollars, the whole of which had 
been paid. Palmer, in his answer, alleges that the 
complainant bargained for only half the lot, (I un- 
derstand him to mean an undivided half,) for the 
price of one hundred and sixty-two and a talf dol- 
lars, which had never been paid; and that he, (Pal- 
mer) had subsequently purchased the whole lot, and 
yot a conveyance to himself. 

The first question presented, is, whether the com- 
plainant had made the payment? 

There is na direct evidence as to this matter; yet 
it is proved that from about the time of the purchase, 
the complainant had uninterrupted possession, to the 
time the bill was filed, which was several years; that 
after the deed was made to Palmer, he made no ex- 
ertion to get possession of the property, except while 
the complainant was from home, on his trip to New 
Orleans, and while the report prevailed, that he was 
dead; and the possession then obtained, was relin- 
quished immediately after the complainant returned 
home. 

The circumstance that Palmer obtained a convey- 
ance, does not prove any thing. Maxwell had never 
4s&p. A5 
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obtained.a deed-—he held Godley’s bond for a title, 
‘and wken he gave a power of attorney to Palmer, 
to sell, he delivered the bond to him, and authorised 
Godley to make the title, pursuant to any directions 
which Palmer might give. He, therefore, had it per- 
fectly in his power, to obtain a title, whether he had 
purchased or not. 

The reason ascribed by Godley, in his answer, for 
making the title to Palmer was, that he held the ti- 
tle bond; and he has produced no proof of his ever 
having made a purchase. So far as Palmer is con- 
cerned, then, who only acted as an agent, in making 
the sale to Moore, there is suflicient evidence to show 
a compliance by Moore, with his contract; and there 
is nothing to sustain the allegation, by Palmer, which 
is not responsive to any allegation of the bill, that 
he had purchased the land. 

It appears, by the bill, that Palmer proposed a union 
of interests to the complainant, which the complain- 
ant alleges he acceded to, on condition Palmer 
would pay half the purchase money, and expenses of 
building; which he never did, and the partnership did 
not take effect. Palmer alleges that the complainant 
proposed this partnership to him, but whether before 
the house was begun, or after, he is not confident; 
and that he acceded to the proposition. 

Here is a strong circumstance, to show that Moore 
must have purchased the whole lot. All the parties 
and witnesses agree that the house covered the 
whole front of the lot. If Moore only purchased half, 
by what right, or upon what pretence, could he pre- 
ceed to build upon the whole? And surely, if he 
had done so, the fact would have been of too extra- 
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ordinary a character, for Palmer to have forgotten 
whether his interest commenced before or after. 

This conversation, and partial agreement for a 
pirrinership, doubtless gave rise to the idea which 
prevailed with some, that sucha joint-interest exist- 
ed. Toone of the witnesses, however, Palmer posi- 
tively declared, that there was no such joint interest. 
Moore made all the contracts for the building, and 
superintended it himself, entirely, although Palmer 
lived within a hundred and fifty yards, and was of- 
ten near the house, in passing along the street. 

His acts, while Moore was absent, prove his inten- 
tion to commit a fraud; especially his contract for 
the plastering and course with the other workmen— 
particularly in soliciting Barclay to bring suit against 
him, with the evident intention of having the house 
levied on by “execution and sold. All the circum- 
stances, therefore, repel the idea of a joint interest. 

Bat, it is contended, that the proof shows, Moore 
only claimed title to an undivided moiety of the lot, 
at the time of the sheriff’s sale, at which Toney be- 
came the purchaser. : 

The bill charges expressly, that the complainant 
prohibited the sale, alleging that the whole property 
in the lot was his. And the answer of Toncy, as 
expressly admits this to be true. The deposition 
of Petit, the deputy sheriff, who sold the property, 
states that the complainant frequently and openly 
claimed half the lot, &c. but this can not prevail 
against a positive admission of the answer. 

It has not been contended, that this is not a case 
in which Chancery can take jurisdiction, and decree 
a specific performance of the parol contract, provi- 
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ded the foregoing views are correct; and it would 
follow, upon the main points in the cause, that Moore 
is entitled to an aflirmance of the decree. ‘The proof, 
however, shows that Barclay, received, out of the 
money paid by Toney, the balance of the sum, which 
Moore owed him, for work done upon the house; but 
it does not appear what that sum was. It is but 
equitable that this sum should be refunded by Moore. 

The decree of the Circuit Court is, therefore, re- 
versed, and. the cause is remanded, that a reference 
may be made to the master, to ascertain the amount 
of the debt of Moore to Barclay, which was paid 
out of the proceeds of the sale, by the sheriff, to To- 
ney, excluding all the costs of the suit of Barclay 
against Palmer, and those arising upon the execution 
and sale of the property: and that the Circuit Court 
may decree, that Moore shall pay this amount to To- 
ney, at such time as to that Court shall seem right; 
that, fhereupon, the sheriff’s deed to 'Toney, be deliver- 
ed up, to be cancelled, and Palmer execute a convey- 
ance to Moore, in fee simple: and that the judgment at 
law, recovered by Toney against Moore, except for 
the costs, be perpetually enjoined: that Moore pay 
the costs arising in the Circuit Court; and, in this 
case, as there is reason to believe the point on which 
the case is reversed was not made below, that each 
party pay half the costs of this Court. 
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1, It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue. 

2, In detinue for the patents of several tracts of land, the jury 
should assess the value-of each patent separately: and an 
omission to do so, is error. 


This was an action of detinue, for the recovery of 
two patents, for two lots of land, prosecuted by the 
defendant in error, in 'Tuskaloosa Circuit Court, as 
executor of Elias L. Payne. 

The declaration was in the common form, compos- 
ed of one count, and alleged that Payne, the intes- 
tate, possessed them of his own property; but averred 
no right to them in the plaintifl, except as executor 
of Payne. To this declaration there was a general 
demurrer; which being overruled, a writ of enquiry 
was executed and verdict and judgment entered for 
the plaintiff, in the following terms, to wit: 

“This day came a jury. who being sworn,” &c. 
“upon their oaths, do say, that the said patents are 
of the value of seventy-five dollars. It is, therefore, 
considered by the Court, that the plaintiff recover 
against the defendant, the patents executed by 
James Monroe, President of the United States, to 
the plaintifi’s testator, for the lots of land number- 
ed five hundred and four, and five hundred and six, 
in the town of T'uskaloosa, in the declaration men- 
tioned, if the plaintiff can not have again the said 
patents: and also costs by him, about his suit in this 
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behalf expeaded: and the defendant, in mercy,” 
&c. 

At a subsequent term a motion was submitted, { 
an amendment of the judzment; and if was consi 
dered by the C rari, that the entry of enor 
amended, by inserting there “af they 
ean be had,” aiter the word, ‘ Seseaminiesiiey ’ and also 
by inserting the words—“then the sum of seventy- 
five dollars, the value of the same,” after the word, 
* patents.” 

Upor this judgment the defendant obtained a writ 
of error, and insisted— 

Ist. That an executor, barely because he is exe 
cutor, has no authority to maintain dedinue for deeds 
for lands of his intestate—they belonging to the heir, 

2diy. That, in detinue for several articles, the ver- 
dict. and judgment must sever their respective va- 
lues—zelse it is error. 








e 

Stewart, for the plaintiff in error. 

The Court erred in overruling the demurrer: it 
was an action by the executor—3 Comyn’s Digest, 

5, 6, 7, (tit. Charter.) Charters belong to the heir, 
and not to the executor. It is laid down, that the 
executor can not have an action for muniments of ti- 
tle, lost in the life-time of the testator —Fitz. Nat. 
Brev. 325: because a mere showing by him, as exe- 
cutot, does not entitle him to them—lhe must exhibit 
his title. 

The detinue is for two patents, the value of which 
must be found separately —1 Sel. N. P. 699; Bul- 
ler’s N. P.51. This principle is founded on the fact, 
that the defendant may give up the specific arti- 
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cles, or pay their value. It is, therefore, error, to 


have found them doth of the value of seventy-five 
dollars. 


Ellis, contra—The declaration alleges, that the 
patents came to the possession of defendant below, 
in the life-time of the plaintiff. Suppose the land 
had been willed away—it would then have been ab- 
sdlutely necessary for the executor to have the pa- 
tents, in order to carry the will into effect. A prt- 
ma facie shewing was sufficient to entitle the execu- 
tor to sue; and if the defendant dcubted this right, 
he should have plead, and thus tested the question. 
If the defendant be the heir, why not show it—and 
not permit the fact to be determined on demurrer. 

By the statutes, all lands are subject to the payment 
of debts: and the executor has the power to sell for 
that purpose—Toul. Dig. 3273 6 Mass. Rep. 394.— 
Bat independent of this, upon principle, the executor 
is always entitled as against a stranger. If defend- 
ant was otherwise, he should have shewn it. 





The rule, as to a separate finding, does not apply 
here—14 Com. Law Rep. 242. The lots, for which 
the patents were given, were connected; and the 
muniments of title, savor of the realty. ‘The patents 
might well have been returned together—because a 
giving back one, and retaining the other, would not 
comply with the judgment. 


Taytor, J—I shall notice but two of the objec- 
tions which have been taken to the proceedings and 
judgment of the Circuit Court. 

Ist. The executor could not maintain the action, 
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without showing, by averments in his declaration, a 
right to sue, as he cannot, simply as executor, main. 
tain the action. } 

2d. 'The verdict of the jury should have found the 
value of each patent, separately. 

It cannot be denied but that, in general, the heir 
is entitled to the possesoion of the muniments of fi- 
tle to real estate; and that he may sue ibe executor 
and recover them,.unless from some provision in the 
will, or (under our statutes,) the insufliciency of the 
personal estate, the executor has a superior right te 
them. But it certainly does not follow, {rom this, 
that the executor cannot maintain an action against 
a stranger. It often happens, that two persons have 
a right of action, in different characters, for the same 
injury; although one of them may aiterwards recov- 
er against the other. A factor may sue for property 
consigned to him, in the hands of a third person, or 
for an injury which it has sustained while in the 
possession of a carrier; although he would. after- 
wards be liable to the suit of the owner: and a re- 
covery by the factor would entirely discharge the 
carrier or stranger from all claim of the owner; and 
this results from the factor’s having 2 qualified pro 
perty in the subject matter of the suit. 

So, in this case, the executor may sustain an action 
against the defendant; although he may be liable 
over to the heir. The representative has a qualified 
property in the title papers, especially under our sta- 
tutes; which authorize a sale of the lands, to pay 
the. general debts of the deceased, if there be a 
deficiency in the personal property to effect that 
object.. 
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ion, a The authorities cited by the sonore in error, to 
nain- show that the executor can “9 sustain the action, 
are panes to the general rule: they specify par- 
d the ticular cases in which the heir alone, can sue; butdo 
not lay this down as the general doctrine ‘ 
heir Fitzherberi, in his natura brevium, (page 325) 
of ti B says, “if my father be disscised and dieth, ¥ shall 
‘utor have a detinue for the charters, although I have not 
- the the land, and the executors shall not have the action 
the for them.” 
it to The natural presumption, from this passage, is, 
this, that, in the general, the executors shall ab th e ac- 
Linst tion; or why theuse of this negative language, with 
lave respect to them? Andso of the other cases which 
ame are specified in the same authority: and of the cases 
COV- instanced in 3d Comyn’s Digest, page 6. 
erty And that this is not the general doctrine in Eng- 
1, OF land, is evident from the case of Hall and Wifevs. 


the White In that case, Mrs. Hall was the surviving oA, Png: 


executrix of one Calaway, and as such, sued the de-*e? 74 
fendant, who was the executor of one Woolford, 
who had been the co-executor of Mrs. Hall, till his 
death. The declaration alleged, that the plaintiff 
had delivered the deeds to the defendant to be re-de- 
livered upon request, but did not set out any other 
right to the deeds than as executor, generally. It 
was not denied, but that the plaintiffs had a right to 
recover in their character of surviving executors; 
but the only question was, as to the possession of tlre 
defendant. ‘The allegation, that the plaintiffs had 
delivered the deeds to the defendant, was mere mat- 
ter of form: the proof was, that they had been in 
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the hands of Woolford during his life ; and the judg. 
ment was for the plaintiffs. 


' FF en » ¢. Te eee i 
Rep 398, But the case of Tomle vs: Lovet, is precisely iii 





point, and, indeed, stronger than the one at bar. In 
that case, the action of detinue, for the title deeds, 
was brought by the administrator: and it was ob- 
jected, that it could not be sustained—but the Court 
held, that it was well brought. The opinion was de- 
livered by that able and enlightened jurist, Chief 
Justice Parsons ; who said, “ the defendant, although 
a stranger to the land, having no interest in it, has 
denied the plaintiff’s right to maintain this action, 
because the charters of inheritance, at common law, 
belong to the heir, and not to the administrator. We 
are satisfied, that in this State an administrator can 
maintain this action. In this State lands are assets, 
in the hands of an administrator, for the payment of 
debts, on a deficiency of personal estate: and in sell- 
ing them it may be necessary for him to exhibit the 
title deeds to persons who propose to purchase. So, 
if the intestate has sold the lands with warranty, 
and after.his decease an action is brought to evict 
the purchaser, by a party claiming under a para- 
mount title, the administrator may be sued in an 
action of covenant broken, if the purchaser be evict- 
ed; and damages recovered; he may, therefore, have 
an. interest to furnish the purchaser with the title 
deeds, to defend his title under the purchase. For 
these reasons, in this State, the administrator has an 
interest, as against a stranger to the lands, who can 
have no color of right to the deeds.” 

This reasoning seems to me, to be unanswerable; 
and it is equally as applicable to Alabama, as Mas- 
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sachusetts. Here, too, the administrator may make 
the real estate liable, in the event of a deficiency of 
the personal, to pay debts ; and he is equally subject 
to be sued upon the covenants of the decedent, if the 
land has been sold with warranty. 

Certainly the circumstance of there being no 
Chancery Courts in Massachusetts, can not vary the 
legal decision on a case of this kind: it is purely a 
legal inquiry. | 

If it were necessary to prove any right in the plain- 
tif to recover the deeds, other than his being the 
executor of the person who was entitled to them, as 
that the real estate was vested in him by the will, &c. 
Ishould be of opinion, that such proof could be 
made without any special averment in the declara- 
tion. ‘The form of the declaration in detinue, is a 
fiction, and any facts authorising a recovery, can 
be proved without making special averments of 
them. 

I therefore, think the action may well be main- 
tained, as it has been brought. 

On the second point, however, the case must be 
reversed—as it was certainly necessary that the ju- 
ry should have assessed the value of each patent, dis- 
tinctly. This is admitted to be the rule, as to per- 
sonal property ; but a distinction has been attempt- 
ed, where title papers are the subject of the action. 
Did the papers relate to the title of the same land, 
there might be some reason for the distinction ; 
but as this is not the case, 1 can see none—nor 
has any authority been adduced tending to sustain 
the verdict. 
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I therefore, think the judgment chould ke revers. 
ed and the cause remanded: ard this is the unani- 
mous opinion of the Court, on the last peint. On 
the first, however, the majority give no opinion, as toa 
right to recover generally; though it is the opinion of 
the majority, that the plaintiff is authoriscd to preve 
that the title to the deeds is vested in him, ard is not 
in the heir, without a special averment. 
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1; A declaration in trespass to try titles, describing the land, as 
“the South half ofthe East halfof the South-West quarter of 
section,’ &c—held sufficiently certain as to boundary and 
quantity, 

2, A verdict, in trespass to try titles, that the jury ‘ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,” held—not sufficient to authorise a judg- 
ment,* 

3. A judgment upon such verdict, that “ plaintiff recover one 
moicty of the said mills and land,” held, error. 


Error to Bibb Circuit Court. 

This action was trespass to try titles, by Fitts 
against Sawyer. ‘The plaintiff declared— 

Ist. For that the defendant on, &e., and at divers 
other days and times, with forge and arms, broke 
and entered into and upon that part or parcel of land 
in the County of Bibb, aforesaid, being the South 
half of the East half of the South-West quarter of 
section fifteen towaship twenty-three and_range ele- 
ven, East, lying and being situated on the South- 
West side of Six-mile Creek, in said county; upon 
which said South half of the said East half of the 
South-West quarter section of land, on the South- 
West side of the said Six-mile Creek, the said plain- 
tif had and owned a certain water grist and saw- 
mill, situated on the South-West side of said..Creek, 
attached to and upon the said South half of the said 
half quarter section of land, as aforesaid; and of 
which said South half of the East half of the South- 






* But sce a report of u subsequent trial of this case, in 2 Porter, 9. 
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‘twenty-three, and range eleven. East, which lay on 
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West quarter section of land, as aforesaid, or so 
much of said half quarter section as lay South-West 
of said Six-mile Creek, said plaintiff had a title in 
fee simple; and the said defendant having with force 
and arms, as aforesaid, broke and entered, as afore- 
said,*into and upon the said South half of the said 
half quarter section of land, as aforesaid, and_pos- 
sessed himself of the said water grist and saw-mill, 
and the land upon which the same was situated, as 
aforesaid, and then and there, with force and arms 
and with strong hand, ejected, expelled, put out, 
removed and dispossessed the said plaintiff from the 
peaceable possession, use, occupation and enjoyment 
of his said water grist and saw-mill, and of the land 
upon which the same was situated, and took and re- 
ceived the issues and profits of the same, and kept 


and continued said plaintiff so ejected, expelled, put: 


out, removed and dispossessed, for a long space of 
time, to wit, from thence, &c.; whereby the said 
plaintiff, for and during all that time, lost, and was 
deprived of the use and benefit of his said water 
grist and saw-mill, and of the land upon which the 
Same is situated, as aforesaid. 

2d. And, also, for that the said defendant, on the 
first day of November, in the year of our Lord eigh- 
teen hundred and thirty, and on divers other days 
and times, between that day and the commencement 
of this suit: at, to wit, in the county aforesaid, with 
force and arms, broke and entered into and upon that 
part or parcel of the South half of the East half of 
the South-West quarter of section fifteen, township 
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the South-West side of Six-mile creek, upon which 
part or parcel of land, as aforesaid, the said plaintiff 
had and owned a certain water grist and saw-mill, 
in the county of Bibb; and of which said lands the 
said plaintiff had a title in fee simple, and had peace- 
able possession of the same; and the said defendant 
having so broke and entered, as aforesaid, and pos- 
sessed’ himself of the said land, together with the 
said water grist and saw-mill, situated on the said - 
land, as aforesaid, and then and there ejected, expel- 
led, put out, removed and dispossessed the said plain- 
tiff, of the possession, use, occupancy and enjoyment 
of the said premises; and then and there took and 
received to his own use and benefit, the issues and 
profits arising from the said land and the said water 
grist and saw-mill, aforesaid, which were of great 
yearly value, to wit, of the yearly value of one thou- 
sand dollars; and kept and continued the said plain- 
tiff so ejected, expelled, put out, removed and dis- 
possessed, for a long space of time, to wit, from 
thence hitherto: whereby the said plaintiff, for and 
during all that time, lost, and was deprived of the 
use and benefit of his said land, and of the said wa- 
ter grist and saw-mill, and from having and receiving 
the issues and profits arising from the same, &c. 

To this declaration the defendant demurred, which 


_ being overruled, he plead not guilty, and thereupon 


came a jury, who rendered a verdict in these words, 
to wit, “ we find for the plaintiff, one moiety of the 
said mills, in the declaration mentioned, and assess 
his damage to the sum of two hundred and twenty- 
five dollars”: and the Court gave judgment, that the 
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Et isa case where peony the party 
might have amended, below—Cro. Jac. 632: 
so electing, it is certainly error. 
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judgment which a Court can give, must be upon tke 


verdict rendered. 


mills ; 


The verdict is here then for the 
and on it the Court, in judgment, couples dand. 


Slewart, contra.—Great liberality should Le: ex 


tended to verdicts and judgments in ejectment. 


The 


purpose of the acticn is a recovery of possession; 


and parties can settle their rights afterwards. 


covery of ejectment is no cvidence of title: 
put in possession to-day, may well be ejected to-mor- 
row.—2 Strange, 835. 

A Court will make every intendincnt, to sustain a 
verdict and judgment in ejectment—2 Strange, 9C8: 


though the entry be incorrect, it will not ke reversed, if 
it can be possilly sustained; because the plaintiff takes 
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the sion, at his peril. The Court will give-judg- 
ion 4. ment only for so much as appears in evidence. 
‘ith § Again, by statute of 1824, a judgment shall not 
te “B be reversed, unless objection be made below. If 
there’ were judgment for more than the verdict, it 
should be amended by the verdict. It is, also set- 
tin tled, that any portion may be recovered in ejectment. 
ct- #- Saun. on P. & E. 519-20. The last authority cited; 
rly shows that a plaintiff may recover less than he sues 
Lot for. 
Is A 
ca Lirscoms, C. J—This was an action brought, by 
n- Fitts against Sawyer, of trespass to try titles, and 
nd recover damages. 
a The plaintiff, in his declaration, claims the South 
me: half of the East half of the South-west quarter of 
he Section fifteen, Township twenty-three, Range ele- 
be ven, on the South-west side of Six-mile creek, in the 
he County of Bibb; and on which there was a water 
id, grist-mill and»a saw-mill, erected. 

“The manner in which the sections, in the public 
> surveys, are sub-divided, by law, is known to be, first 
he into equal quarters, or fourths, by lines, running to 
a; the cardinal points; and that these quarter sections 
> are again subject to be divided, by a line, running ; 
Ie North and South, and’designating the parts, as divide 


i  { ed,as the East half and the West half of the quar- 
ter. "The description of the land claimed, then, as 
e the South half of onc of *these’sub-divisions, renders 


3: ' it, as Werbelieve, sufficiently certain, as tothe boun« 
if dary and quantity. 
s-. } 
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On the plea of “ Not guilty,” the jury returned the 
following verdict—‘“ We find, in favor of the plaintiff, 
one moiety of the mills, claimed in the declaration 
named; and assess his damages to the sum of two 
hundred and twenty-five dollars.” On which the 
following judgment was entered up—‘ It is, there. 
fore considered by the Court, that the plaintiff reco 
ver of the defendant, one moiety of the said mills 
and /and, according to the allegation in the said de. 
claration mentioned.” 

It is now assigned for error, that the judgment 
does not follow the verdict ; but, that it is for more 
than the jury found—in this, that the judgment is 
for both one moiety of the mills and land, and the 
verdict for no more than one moiety of the mills. 

The authorities relied on, to sustain the judgment, 
and to show that great strictness is not required, 
will be found, on examination, to refer to defects and 
obscurities, in stating title, in the declaration, as to 
the quantity, or the description of the term, ren- 
dering it uncertain how much, or what term was 
recovered. In such cases much liberality is allowed, 
in support of the judgment, on the principle, that 
the plaintiff, enters at his peril, and is a trespasser, if 
the land he is put in possession of, is not his own. 
But none of these authorities, will support a depar- 
ture, in the judgment, from a conformity to the ver 
dict of the jury. 

It is true, that merely inaecuracy, in the verbage 
of the verdict and judgment, can not be taken ad- 
vantage of, if there is a substantial conformity in 
the —_— verdict and declaration. 
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We believe, that the verdict, in this case, is not 
such an one, as to authorise any judgment to have 
been rendered on it, but that it should have been set 
aside, as void—it not responding to the declaration. 

The judgment must be reversed, and the cause 
remanded. 


DALE VS. MOSELY. 


1. After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the other. 

2. In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed. 


In this case, an execution having issued in favor 
of Mosely, against one Samuel Dale; and being le- 
vied on two certain slaves; they were claimed by 
the plaintiff in error, James Dale, as of his proper- 
ty. Upon this claim, the usual proceedings, under 
the statute, were had, and determined in favor of the 
plaintiff in execution. 

The defendant subsequently moved the Court for 
anew trial, which was granted, as to one of the 
slaves, and refused as to the other. In reference to 
the judgment upon one of the slaves, and as to 
whom the motion for a new trial was refused, the de- 
fendant obtained a writ of error. 
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It was now moved by the counsel for the defen- 
dant in error, that the writ of error be dismissed, be- 
cause of the irregularity. 


Lirscome, C. J——Mosely recovered a judgment, in 
the Circuit Court of Monroe County, against Samu- 
el Dale, and sued out an execution, directed to the 
sheriff of Perry County, which was levied on two 
negro men slaves. James Dale, the present plaintiff, 
claimed the slaves, as his property, and filed an afl- 
davit, and gave bond, as required by our statute, for 
a trialof the right of property. 

The issue was made up in the usual form, by the 


plaintiff in the execution, averring that the slaves 


were the property of Samuel Dale, and liable to be 
sold, in satisfaction of the execution levied on them; 
which averment was traversed, by the claimant.— 
The jury found the slaves to be the property of the 
defendant in the execution, and assessed the value of 
the slaves separately. 

The claimant moved the Court for a new trial, 
which was granted, as to one of the slaves, and re- 
fused, as to the other. This judgment of the Court 
is now brought up for revision, on a writ of error. 

The defendant in error moves to dismiss the writ 
of error, because it has irregularly issued. 

After the issue had been formed, and a verdict on 
it, we believe that the Court below, had no authori- 
ty to sever the matter put in issue, and found by the 
jury ; that the new trial should have been entire or 
not atall. We believe it would have been compe- 
tent, for the Court below, to have offered the com- 
plainant his choice, to take a new trial for one of 
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fen- the slaves, on condition of his relinquishing claim to 
be- the other. But this was not done, and the conse- 
quence is, that the claimant has sought to reverse 
the judgment of condemnation, against the one, 
, in whilst the suit as to the other remains undetermin- 
mu- ed. The claimant was not compelled to accept 
the the new trial: he might, then, have brought the 
wo whole case up. 


The writ of error must be dismissed. 
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It was now moved by the counsel for the defen- 
dant in error, that the writ of error be dismissed, be- 
cause of the irregularity. 


Lirscome, C. J— Mosely recovered a judgment, in 
the Circuit Court of Monroe County, against Samu- 
el Dale, and sued out an execution, directed to the 
sheriff of Perry County, which was levied on two 
negro men slaves. James Dale, the present plaintiff, 
claimed the slaves, as his property, and filed an aili- 
davit, and gave bond, as required by our statute, for 
a trialof the right of property. 

The issue was made up in the usual form, by the 
plaintiff in the execution, averring that the slaves 
were the property of Samuel Dale, and liable to be 
sold, in satisfaction of the execution levied on them; 
which averment was traversed, by the claimant.— 
The jury found the slaves to be the property of the 
defendant in the execution, and assessed the value of 
the slaves separately. 

The claimant moved the Court for a new trial, 
which was granted, as to one of the slaves, and re- 
fused, as to the other. This judgment of the Court 
is now brought up for revision, on a writ of error. 

The defendant in error moves to dismiss the writ 
of error, because it has irregularly issued. 

After the issue had been formed, and a verdict on 
it, we believe that the Court below, had no authori- 
ty to sever the matter put in issue, and found by the 
jury ; that the new trial should have been entire or 
not at all. We believe it would have been compe- 
tent, for the Court below, to have offered the com- 
plainant his choice, to take a new trial for one of 
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the slaves, on condition of his relinquishing claim to 
the other. But this was not done, and the conse- 
quence is, that the claimant has sought to reverse 
the judgment of condemnation, against the one, 


' whilst the suit as to the other remains undetermin- 
ed. ‘The claimant was not compelled to accept 
the new trial: he might, then, have brought the 
whole case up. 

The writ of error must be dismissed. 
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1. Accommodation endorsers occupy, as to the drawer of a note, 
the situation of sureties. 

2. Where one, of two accommodation endorsors of a promis- 
sory note, discounted in Bank, received the amount from the 
maker, and failed to apply it, so that the other endorser was 


compelled to pay——held, 

1. That payment to one endorser, was not a payment to 
both, as joint payees. 

2. That the endorser receiving the payment, being the 
confidential agent of the maker, bound the latter, by his omis- 
sion; and that the maker was bound to refund to the other 
endorser, the amount paid by him on the judgment obtained 
on said note. 


Error, from a decree in Chancery, in 'Tuskaloosa 
County. 

The bill in this case was filed by James Meek, 
John Meek and Samuel M. Meek, then lately mer- 
chants and copartners in trade. It set forth, that on 
or about the 22d day of September, 1826, the com- 
plainants appointed William Hilliard, late of Rich- 
land, in the State of South Carolina, their agent, for 
the purpose of procuring money for the complainants, 
at the Branch Bank of the State of South Carolina; 
and to effect which, the complainants executed a 
promissory note, for the sum of three hundred and 
seventy five dollars, payable sixty days after date, 
to the order of James Black: which note was en- 
dorsed by the said Black and Hilliard; discounted 
by the Bank and the money received by the defen- 
dants for complainants’ use. That when the said 
note became due, from the neglect of said Hilliard, 
the same was protested for non-payment ; and a suit 
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commenced against said Black and Hilliard, as en- 
dorsers, by the Bank: and that, subsequently, judg- 
ment was had against them for the amounts of said 
note, costs, &c. ‘That in order to pay off and dis- 
charge the same, John Meek, one of the complain- 
ants, remitted to Hilliard, a sum of money, equal to 
the amount of said judgment, and directed him to 
discharge the same: that at the time of the remit- 
tance of the said money, and the receipt thereof by 
Hilliard, the latter was the sheriff of Richland Dis- 
trict, and the said Black one of his sureties; which 
situations they severally held until 1829. 'That said 
Hilliard, as sheriff of the aforesaid district, had in his 
hands an execution issued on the aforesaid judgment ; 
and that after the reception of the money remitted 
to discharge it, he, Hilliard, informed the said John 
Meek, that he had discharged the said judgment with 
the said money, so remitted, as aforesaid: and that 
afterwards, the said Hilliard, as sheriff, executed a 
receipt for the amount of said judgment, acknow- 
ledging, that on or about July, 1827, he received the 
same from the complainants, by letter. 

The bill further charged, that the complainants re- 
mained secure, during a long period, that the said 
judgment had been discharged and satisfied, until in- 
formed by Black, that the said Hilliard had not paid 
the same; but had become insolvent, and had left 
the State: and that, then, the said Black urged the 
said complainants to satisfy the same. 'That, not- 
withstanding the said Black well knew of the pay- 
ment of the said money to Hilliard, he subsequently, 
and with a full knowledge of all the facts and cir- 
cumstances of said payment, voluntarily, and in his 
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own wrong, did again pay off, and discharge the 
same: that he afterwards had wrongitully commence- 


ed suit against the complainants, in the County Court, 


of 'Tuskaloosa, and recovered a judgment thereon ; 
and was then proceeding to enforce the collection of 
it by execution. 

‘The complainants further alleged, that they were 
unable to resist the aforesaid recovery at law, be- 
cause the knowledge of these transactions were alone 
within the breast of Black. Also, because one Guig- 
nard, whom they had examined on deposition, taken 
in the suit at law,and by whom they expected to 
prove the material facts connected with the payment 
to Hilliard, had failed in making such proof; and 
which they, (the complainants,) did not know, until 
the depositions were opened, on the day of trial— 
And further, that they had endeavored to precure a 
continuance, and new trial of the case at law, so as 
take advantage of the testimony of Hilliard, whose 
place of residence the complainants had unsuccess- 
fully endeavored to ascertain; but that they, the 
complainants had failed in these efforts; and that, 
accordingly, the law judgment had been rendered 
against them. They, therefore prayed for an injunc- 
tion and other relief, as usual in such cases. 

Black filed his answer, in which he averred, that 
on or about the 22d September, 1826, Hilliard, act- 
ing as agent of the complainants, for the purpose of 
procuring money for them, executed the promissory 
note alluded to in the bill, which was endorsed by 
the respondent, as alleged. The note, being discount- 
ed, was, through the neglect of Hilliard, protested 
for non-payment; and a judgment for the amount 
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thereof, rendered in favor of the bank. He denied 
that it was within his knowledge, that John Meek 
had transmitted funds to Hilliard, for the purpose of 
discharging the said judgment; or that he was the 
surety of Hilliard. Confessed that Hilliard. was she- 
riff of Richland District, and so continued for a long 
period; until he subsequently absconded from the 
State: and acknowledged his belief, that the execu- 
tion, issued on the aforesaid judgment, was lodged 
in the sheriff’s office, as Sharged in the bill; but in- 
sisted that this was illegal, in as much as said Hil- 
liard was a party dobadiit He further denied that 
said execution was ever satisfied by said Hilliard ; 
but averred, that Hilliard had forwarded the receipt 
set forth in the bill, to Meek, after he had left the of- 
fice of sheriff: denied that John Meek had ever in- 
formed the respondent, that he had sent the amount 
of the judgment to Hilliard; but stated, that Samu- 
el M. Meek, before judgment was obtained on the 
note, wrote to the respondent, that John Meek had 
remitted money for that purpose, and that Hilliard 
had written he would apply it accordingly. He, 
therefore, averred, that the money, if received by Hil- 
liard, in any event, was not so received, while sheriff 
of the District. He also aflirmed, that he had not 
paid the said judgment, until called on to do so, un- 
der execution, and threatened with a levy upon his 
property: and that, after having discharged the 
amount, as he was idan to do, he called upon the 
complainants to refund the amount, before suit. Re- 
spondent denied that Hilliard ever informed him of 
the payment of the judgment; all confederacy, &c., 
and prayed a dissolution of the injunction. 
As& Pp: 48 
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William Hilliard answered to the following effect: 
He was the agent of James Meek & Co., and did ne- 
gotiate the note, as charged in the bill. When the 
note became due, not being authorised to sign the 
complainants’ names to a new note, it was protested 
for non-payment—subsequently sued, and judgment 
rendered against Black and the respondent, for its 
amount. Execution being issued regularly, and lodg- 
ed in his office—previous to his leaving the office of 
sheriff, the full amount w& paid to him, by John 
Meek: and while such sheriff, he receipted for the 
same to the complainants. He averred, that the mo- 
ney was received by him, while in the discharge of 
his duties as sheriff; and that the execution had been 
duly lodged with him, for collection : that he inform- 
ed Black of the said payment, by the complainants; 
but whether Black had paid the amount he did not 
know, &c. 

At March term, 1832, the cause coming on to be 
heard on the bill and answer; and with the agree- 
ment of Black, one of the defendants, that the an- 
swer of Hilliard, if, in the opinion of the Court, ad- 
missible as such, should be evidence in the cause— 
the presiding Chancellor rendered a decree, dismiss- 
ing the bill, as to Black : and decreeing against Hil- 
liard, in favor of the complainants, for the amount 
received by him. 'The complainants, from this de- 
cree, prosecuted a writ of error; and insisred, for a 
reversal, on the grounds— 

Ist. That the evidence of Hilliard was good and 
competent against Black. 

2dly. That the payment to Hilliard, discharged 
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their obligation to Black and Hilliard, which was an 
obligation to them jointly. 

ddly. ‘That the receipt given by the sheriff, was a 
satisfaction of the judgment; and that Black, if he 
paid it at all, paid it a second time in his own wrong, 
with notice that it had been previously satisfied. 


Stewart and Wilson, for plaintiffs in error. 
Ellis, contra. 


Taytor, J—The bill itself, in this case, shows, 
that the note executed by the complainants, to Black 
and Hilliard, was made with the intention of having 
it discounted in Bank, for the accommodation of the 
drawers ; that it was so discounted, and the money 
paid over to the complainants. 

It would be unnecessary to adduce authorities, to 
show, that accommodation indorsers occupy, as to 
the drawer of a note, the situation of securities— 
Black and Hilliard were securities to the Bank for 
the complainants as much as if they had executed 
the note as such. Although as to the Bank, or stran- 
gers, who might have become holders of the note, the 
parties bore the characters of drawers and indorsers, 
yet, with each other, they stood as principal and se- 
curities. One of these securities had acted as the 
agent of the complainants, in getting the other to in- 
dorse the note; in having it discounted in Bank, and 
in drawing the mony from the Bank, and applying it 
according to the directions of his principal. At the 
time the money was remitted by the complainants, 
to pay the debt thus contracted, it is evident there 
had not been a judgment recovered against the in- 
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dorsers. The receipt which was given for the mo- 
ney, by Hilliard, was, as appears from its face, exe- 
cuted some considerable time subsequent to the re- 
ceipt of the money; and from comparing that re- 
ceipt with the judgment, it appears, that the money 
came to Hilliard’s hands, two or three months before 
the judgment was recovered. ‘The money, therefore, 
could not have been received by Hilliard, as sheriff, in 
discharge of the execution; and his making the re- 
ceipt as sheriff, is an evident attempt to substitute 
himself officially, as a debtor to the plaintiffs, in the 
judgment,’ instead of himself and Black, who stood 
as judgment debtors. This he could not legally do. 

It is further objected to the judgment below, that 
Black and Hilliard occupied the position of joint 
payees, and that payment to one, amounted to pay- 
ment to both. 

It is believed, however, that their situation was al- 
together different from that of joint holders. The 
debt had, in fact, been contracted to the Bank, in the 
first instance ; no liability had ever existed from the 
plaintiffs to the indorsers. Suppose Black and Hil- 
liard, instead of getting the note discounted, had sued 
the plaintiffs on it; they certainly could not have re- 
covered. Or suppose the plaintiffs had paid them, 
jointly, the amount of the debt; would that have 
prevented the liability of the plaintiffs to the Bank ? 
Surely not. The indorsers had no claim upon the 
makers at the time the money was remitted to Hil- 
liard; therefore, it could not operate as a payment to 
Black and Hilliard, jointly. 

It is the plain and irresistible inference, however, 
from all the facts, that this money was remitted to 
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Hilliard as the confidential friend and agent of the 
plaintifls. Irom the answer of Hilliard, it appears, 
that the plaintifls had left a blank note, signed by 
them, in his hands, which he had filled up, got in- 
dorsed, and presented to the Bank, for discount.— 
And the presumption is great from the whole answer, 
that his agency was by no means confined to this 
transaction. But whether it was or not, in this in- 
stance, the plaintifis confided in Hilliard, and if he 
abused that confidence, Black can not be made a suf- 
ferer by it; but the loss must fall upon the trusting 
party. 

As this point disposes of the case, it is unnecessary 
to consider any other. 

The judgment is affirmed. 
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. Acts of God, or inevitable accidents, which constitute a legal 
excuse for the loss of, or damage to goods, lost or damaged 
by the sinking or destruction of a steam boat, or other vessel, 
must appear to be the «immediate, not remote cause of the loss 
or damage; and must be beyond the prevention or control 
of human prudence. 

2. Where several defendants are sued jointly, as part owners of 

a steam boat, for a loss or damage to goods, occasioned by 

the sinking or destruction of such boat; part of them may be 

convicted and others discharged, according to the proof of 
their legal responsibility. 


This was an action upon the case, in the nature of 
assumpsit, by David Kellar, against George Sprowl, 
Andrew Buchanan, Hugh Findley, James E. Dick- 
son, James W. Behan, James M. Banks, John Ken- 
nedy and John Elliott, late partners in, and owners 
of the steam-boat, “ Dewit Clinton :” and was prose- 
cuted to recover damages, for a failure of the defen- 
dants, to comply with their undertaking, by a bill of 
lading, to deliver certain cotton, at New Orleans. 

The bill of lading, wpon which the action was 
founded, was in the following words: 

“Shipped in good order and well conditioned, by 
Kennedy & Elliott, on board the good steam boat, 
called the Dewit Clinton, and flats in tow, whereof 
James H. Turner is master, for the present voyage, 
now lying in the Tennessee river, bound for New Or- 
leans—to say, two hundred and fifty-three bales of 
cotton, weighing one hundred and four thousand, 
nine hundred and nineteen pounds, being marked and 
numbered as in the margin—are to be delivered, 
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without unnecessary delay, in like good order and 
well conditioned, at the port of New Orleans, (una- 
voidable dangers of the river only excepted,) unto 
Messrs Lockhart & Arrott, or to their assigns, he or 
they paying freight for the said goods,” &e. 

The declaration was in two counts—the first upon 
the bill of lading, setting out that the plaintiff had, 
before the date of the said bill of lading, confided 
tothe care of the said kennedy & Elliott, the said 
cotton, Which was shipped, according to the tenor of 
the said bill of lading, the same being signed by one 
Behan, clerk of said steam boat, whereby the de- 
fendant undertook and promised to deliver the 
said cotton, without unnecessary delay, and in 
good order, unto the consignees, he or they pay- 
ing freight, &c.: but that the said defendants not re- 
garding their duty, nor their promise and undertaking 
as aforesaid, but so carclessiy and negligently behav- 
ed and conducted themselves, that forty two bales of 
said cotton, through the mere negligence and impro- 
per conduct of the defendants, and their servants and 
agents, were greatly damaged, &c. 

The second count was upon an implied undertak- 
ing of the defendants, whereby in consideration of the 
freight, they undertook to deliver the said cotton at 
the port of New Orleans, &c.—averring a loss and 
damage through negligence, &ce. 

The defendants plead, together, non assumpsit, and 
a verdict was rendered in favor of the plaintiff, for 
the sum of eleven hundred and eighty dollars and 
ten cents. 

In the progress of the trial, as disclosed by a bill 
of exceptions, it was proved, that the cotton was 
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shipped in conformity with the bill of lading on 
board a flat boat, in tow by the steam boat De Wit 
Clinton: that on the voyage, near the mouth of the 
Tennessee river, a storm arose, which caused the 
boat to lay to; and during the night, while thus lay- 
ing to, it was discovered, that the boat on which 
plaintiff’s cotton was laden, had taken in water, and 
was in a sinking condition: that the cotton was then 
unladen from the boat; and there being much mud 
and water in the said boat, an examination was made 
by one of the hands on board, by feeling with his 
foot in the bottom of the boat, for the purpose of as- 
certaining if there was any damage done to her bot- 
tom: that after such examination, the cotton was re- 
laden upon the same boat; and she immediately 
sunk; and thereby the cotton was injured. 

Upon this proof, the counsel for the defendants 
asked the Court to charge the jury, that the defen- 
dants were not liable for any damage that arose 
from the sinking of said boat, if they believed that 
such sinking was occasioned by an injury the boat 
received from the violence of the storm; and if due 
care and skill were exercised in the examination of 
said boat, and such injury was not discovered, nor 
supposed by them to exist. 

The Court refused to give these instructions; but 
charged the jury, that the same liability, and the 
same care and diligence attached, and was required, 
as at the first reception of the cotton on board.. 

The defendants, by counsel, then requested the 
Court, to instruct the jury, that if they believed that 
the plaintiff had failed to prove the defendants were 
partners or joint owners of the steam boat De Wit 
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on Clinton, they could not support the action. But the 

Vit Court charged the jury, that if they found that only 

the a part of the defendants were owners, they might 

the find against such owners—if the plaintiffs had made 

ay- out the case. 

ich To the refusals to give the charges thus prayed; 

ind | and tothe charges given, the defendants excepted, 

en and took a writ of error. 

ud : 

de Sarrop, J—The assignments of error in this case, _ 
his arise out of the bill of exceptions, alone. 'They pre-_ . 
aS- f sent but two questions for consideration, both of 

ot- which, however, are highly important in principle, 

re- and would require mature investigation, were they 

ly res wntegra in this Court. 

The first relates to the sufficiency of the diligence 
its and care, on the part of the owners and managers of 
n- the boat, under the facts as stated—which show that 
se the boat may have been previously injured by a vio- 
at lent storm, and that a subsequent examination had 
rt been made, with a view to prevent any loss, im con- 
le sequence thereof; and whether or not the effects of 
of » the storm, under the circumstances, would relieve the 
or responsibility of the owners of the boat? 

The second question is, whether, to entitle the 
it plaintiff! to recover against any of the defendants he 
e must have proven to the satisfaction of the jury, that 
l, » all were partners or joint owners of the boat? 


Mhe ease af Jo hovewe Pes ; 2 wm. 23 Stewart 
Phe case of Jones and others vs. Pitcher Co.,* em-"y"ponter, 


e braced fully both these points. It was very elabo- !* 
t rately discussed, and maturely considered by the 
3 Court. 
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We there ruled, among other principles, that the 
acts of God, or the inevitable accidents, which con- 
stitute a legal excuse, must be the zmmediate, not the 
remote cause of the loss, and must be beyond the 
prevention or control of human prudence: that “if 
the loss was sustained in consequence of the sinking 
of the boat, and which the employment of prudence 
and skill, on the part of the proper officers, could have 
prevented, the owners were liable.” 

We there, also held, that part only of the defend- 
ants, who had been jointly sued, as partners and joint 
owners of the boat, might be convicted, and others 
discharged, according to the proof of their legal re- 
sponsibility. 

These principles are fully decisive of both the 
questions raised in this case; and the Court feel not 
the shghtest dissatisfaction with the former decision. 
Indeed, the counsel have evinced no wish to attempt 
a discrimination between the cases, or to re-investi- 
gate the doctrine of liability, but have merely submit- 
ted the case. 

Let the judgment below be affirmed. 
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1. To say, of a woman, “ she is not chaste, andI have kept 
her; I have had criminal conversation with her;” or, “I have 
had sexual intercourse with her,’? do not import the offence 
made indictable by the statutes of this State:* consequently 
these words are not actionable, in this State, per se. 


Error to the Circuit Court of Bibb. 


Samual Carter and Sabina, his wife, declared — 


against Presly A. Berry, in custody, &c., in a plea of 
trespass on the case, &c. For that, whereas the said 
Sabina, being a good, true, honest, just and faithful 
citizen of this State; and as such, having always 
behaved and conducted herself; and, until the griev- 
ances committed by the said defendant, was always 
reputed, esteemed and accepted among her neighbors, 


‘and other good and worthy citizens of this State: 


and, whereas the said Sabina had not been guilty, or 
suspected to have been guilty, of the crime of adul- 
tery—yet, the said defendant, well knowing the pre- 
mises, but greatly envying the happy state and con- 
dition of the plaintiff, and contriving and malicious- 
ly intending to injure the said Sabina, in her good 
name, fame and credit; and to bring her into public 
scandal, infamy and disgrace, with and among all her 
neighbors, and other good citizens of this State, and 
to cause it to be suspected and believed by those 
neighbors, that she, the said Sabina, had been, and 
was guilty of adultery; and to subject her to the 
pains and penalties, by the laws of this State made 


*Aikin’s Digest, 108, $435. 
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and provided against, and inflicted upon persons guil- 
ty thereof—theretofore, to wit, &c., in a certain dis- 
course, Which he, the said defendant, then and there 
had, in the presence and hearing of divers good citi- 
zens, falsely and maliciously spoke and published, of 
and concerning the said Sabina, these false and scan- 
dalous, malicious and defamatory words, to wit— 
“She,” (meaning the said Sabina,) “ is not chaste, 
and I,” (meaning the said defendant,) “have kept 
her. I,” (meaning the said defendant,) “have had 
criminal conversation with her,” (meaning the said 
Sabina.) 

And afterwards, &c., the said defendant, contriv- 
ing &c. as aforesaid, in a certain other discourse, held 
in the presence and hearing of other good citizens, 
and in the presence of one J. M., falsely and malici- 
ously spoke and published of and concerning the 
said Sabina, these other false, scandalous, malicious 
and defamatory words, to wit: “She, (meaning the 
said Sabina,) “is not chase, and I,” (meaning the said 
defendant,) “have kept her,” (meaning the said 
Sabina,) intending thereby, to charge the said Sabi- 
na with the crime of adultery. 

And afterwards, &c., the said defendant, in a cer- 
tain other discourse, then and there had, in the pre- 
sence and hearing of one J. M., and other good citi- 
zens, the said defendant further contriving, &c. then 
and there falsely and maliciously spoke and publish- 
ed of and concerning the said Sabina, these other 
false, scandalous, malicious and defamatory words, 
to wit—“I,” (meaning the said defendant,) “have 
kept her,” (meaning the said Sabina.) “I,” (mean- 
ing the said defendant,) “have had sexual intercourse 
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with her,” —. ‘the said Sabina;) meaning to 
charge the said Sabina with the crime of adultery. 
By means, wlesent &c.—(the usual conclusion,) to 
the damage of the said Carter and wile, the sum of 
ten thousand dollars. 
Vo this declaration, the defendant, by his counsel, 
filed a demurrer, which bein yr seen and inspected by 


the Court, and overruled; and the defendant refusing 


to plead over, thercupen came a jury, who assessed 
the plaintilis’ dam: , by reason, &c., to the sum of 
five hundred dollar: And the defendant took a 


writ of error. 
Clark, for plaintiff? in error—Freeman, contra. 


Taytor, J.—It is admitted, that the words charged 
as slanderous, are not actionable, per se, unless they 
import the offence which is made indictable by 
the second section of the act of 13812, entitled, “an 
act to amend the act for the punishment of crimes 


and misdemeanors.’ «Toul. Dig. 


’ ' ‘ 224 
That section makes it punishable, by a fine of not 


less than one hundred dollars, for “any man and wo- 
man to live together, in adultery or fornication,”— 
The living together, is an essential part of the of- 
fence, without which no indictment could be sustained 
under this section. It would be a strained construc- 
tion to affix this meaning to the words charged in 
the declaration. ‘The common understanding of 
mankind would not receive them, in this sense. It 
is useless to analyse the expressions to prove this— \ 
the enunciation of them renders it as obvious as any 
reasoning could do. 


——_—_ —— 
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It must be a great gratification of the defendants 
in error, however, that they have really effected eve- 
ry thing which would be limportant to them, by the 
action, The cause has been submitted to a jury, 
and a verdict returned for five hundred dollars dama- 
ges—thus, manifesting the purity of Mrs. Carter’s 
character; and fixing the offence of moral, although 
not legal slander upon the plaintiff in error. 

The judgment is reversed. 
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1, A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the saleshould 
not be ratified. 

So, where A took possession of lands owned jointly by B and 
C, under a contract of sale, with B, if ratified by C, or if 
not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A. 


19 


This action was assumpsit. for rent, prosecuted by 
John D. Bibb, against Peter Wyatt, in Montgomery 
Circuit Court. 

The plaintiff declared in two counts— 

Ist. Averring an indebtedness for certain lands, 
rented to the defendant, by the plaintiff, at defen- 
dant’s special instance and request; and which rent 
was reasonably worth the sum of two hundred and 
fifty dollars: and also for the sum of five hundred 
dollars, money had and received by the said defen- 
dant, to and for the use of the plaintiff. 

2d. Upon an account stated, whereby the said de- 
fendant was found in arrears, and indebted to the 
plaintiff, in the sum of five hundred dollars. 

The defendant plead, non assumpsit, payment and 
set off; and there was replication and issue; upon 
which, the jury found a verdict in favor of the plain- 
tiff, assessing his damages to the sum of four hun- 
dred dollars. 
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During the progress of the trial, the plaintiff in- 
troduced slliecinn going to showy, that he and one 
Peyton Bibb, were joint owners of the lands, for the 
rent of which, the action was brought: that the de- 
fendant took possession under a contract of sale, with 
the plaintiff; which contract, if not approved by the 
said Peyton Bibb, was to be a nallity: and the de- 
fendant agreed, in.that event; lopay the plaintiff a 
reasonable rent for the premises. That Peyton Bibb 
disapproved of the contract of sale; and of which 
disapproval the defendant had notice.” It was fur- 
ther proved, that Peyton Bibb was to receive no part 
of the rent; and that he disclaimed all right ‘to any 
part of the same: that the said rent was to be paid 
to the plainti‘f. 

In reference to this proof, the Court below in- 
structed the jury, that if the 
Bibb were joint owners of the 
no agreement to pay the rent exclusively to the plain- 
tiff; then they should find for the defendant: but if 


the rent to the plaintiff; 


plaintiff and | Peyton 
H 


and; and there was 


the agreement Was to pay 
and that agreement was sanctioned by Peyto 1 Bibb— 
then the jury might well find for the plaintiff. 

To the admission of all this testimony, and to the 
charge of the Court, thus given, the defendant ex- 
cepted; and by error removed the case here. 


Gordon, for the plaintiff in error—We insist, that 
the contract shews a joint interest in the two Bibb’s; 
and in that view, the action below should not have 
been sustained—1 Espin. 180; 14 East 210. All 
parties, at the time of making the contract, must 


_join—3 Maule & Selw. 388, ,Here the contract of 
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sale was made by John D. Bibb, for himself and 
Peyton Bibb: he could not have maintained an ac- 
tion for the purchase money, alone: and it follows, 
he cannot for the rent—4 Barn. & Ald. 374; 6 Com: 
L. R. 461. One party has no right, or power, to va- 
ry the contract at pleasure. No evidence is disclos- 
ed of a different agreement with one of the parties, 
than that first made with both: and the charge of 
the Court was evidently on a supposed state of facts: 
If then, here, the contract of sale was ratified, an 


393 


action for the purchase money accrued to both: if: 


the contract failed, the action for rent, resulted to 
both. 


Ellis, contra—We did not sue upon the agreement 
as resulting from the imperfect agreement of sale: 
but upon the distinct agreement to pay the plaintiff, 
after Peyton Bibb had abandoned his rights, under 
that agreement. When he declined ratifying the 
contract of sale, he disclaimed any further interest 
as to the rent: and the defendant promised to pay 
us. ‘This is the light in which the bill of exceptions 
shews the matter. 


Sarrotp, J—The action was assumpsit, by Bibb, 
to recover of Wyatt, an amount of rent alleged to 
be due, for certain lands rented to the defendant, by 
the plaintiff, at the special instance ef the former. 

The trial was had in the Circuit Court, on the 
general issue. A bill of exceptions shows, that the 
plaintiff proved, that he and Peyton Bibb were joint 
owners of the land in question; that the defendant 
took possession under a contract of sale, with the 
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plaintiff; which contract if not approved by Peyton 
Bibb, was to be a nullity: and the defendant agreed, 
in that event, to pay the plaintiff a reasonable rent, 
for the premises: that Peyton Bibb disapproved of 
the contract of sale; and of such disapproval the de- 
fendant had notice. 

It was further proved, (says the exception) “that 
Peyton Bibb was to receive no part of the rent; and 
that he disclaimed all right to any part of the same; 
but that the same was to be paid to the plaintiff.” 

Under this evidence, (and some other, considered 
immaterial,) the Court instructed the jury, that if 
the plaintiff and Peyton Bibb were joint owners of 
the land, and there was no agreement to pay the 
rent exclusively to the plaintiff, then they should find 
for defendant, but if the agreement was to pay the 
rent to the plaintiff, and that agreement was sanc- 
tioned by Peyton Bibb, then they should find for the 
plaintiff. 

This charge of the Court is now assigned for er- 
ror, by Wyatt. 

As general propositions, all the grounds assumed 
by the counsel for the plaintiff, may be admitted as 
true. ‘That all parties in interest at the time of ma- 
king a contract, must join in the action to enforce it, 
and a private agreement between the plaintiff and 
another, can not vary the rule; also that if one of 
two or more joint tenants or contractors, sue alone, 
it is error. 

But the evidence shows, that the contract in which 
Peyton Bibb was to have an interest, was never con- 
summated; he was only to have been interested in 
the contract of sale, and to give it validity, his con- 
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sent was required by the terms of the agreement, but 
if the sale was disapproved of by him, it was to be 
a nullity; and the contract for rent, between J. D. 
Bibb and Wyatt, alone, was to be thereby confirmed— 
such was the result. ‘The disapproval of the sale . 
by Peyton Bibb, rendered it equally void, as though 
it had never been proposed; and unless he had a t 
right to object to the other part of the contract, and 
did not waive it, his disapproval of the sale, left the | 
agreement for the rent, as valid and binding between . 
the other two, as though he had never had any in- 
terest in the subject matter, and had not been con- 
sulted. If Peyton Bibb had, in fact, any right to 
claim any portion of the rent, it is shown, that he 
yielded it; but it is a fair and legal presumption, that 
though a part owner in the title to the land, he was | 
entitled to no part of the rent for the time agreed on. i 
J. D. Bibb, by a previous contract with the other, . 
may have been entitled to a term of one or more years, | 
in the land; or, in their purchase of it, the plaintiff | 
may have advanced more than his proportion of the 
price, under an agreement, between the two, that he | 
should be refunded out of the first profits; on either : 
supposition, surely there could be no objection to the i 
validity of the contract, that the defendant should i! 
pay the rent exclusively to the plaintiff. Even if it q 
were intended between the two Bibbs, that the in- {i 
terest of the one in the profits, for the term embraced i 
by the contract, should inure, as a gratuity, to the j 
other, and this was known to Wyatt, then that he, 

in execution of their purpose, agreed to pay to 

the plaintiff, alone, the contract was legal and bind- 
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The charge of the Circuit Judge did not carry the | 
principle farther; it required proof, that the defen- 
dant promised to pay the rent exclusively to the 
plaintiff; and that the contract had the sanction of 
Peyton Bibb, From this language, and the proof 
made of the previous understanding, that Peyton 
Bibb was to have no part of the rent, we infer, that 
the charge meant, and was so understood by the jury, 
that the consent was given at the time, or previous 
to the contract with the defendant, as well as after. 
wards. 

Let the judgment below be affirmed. 
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i, Mere defects in a declaration will be considered as cured, by 
plea to the merits, either before or after a demurrer. 

2, But, where a declaration contains no substantial cause of 
action, its insufficiency will not be cured by plea to the me- 
rits; and may be taken adyantage of either on a second de- 
murrer; by motion in arrest of judgment; or in error. 

3@So, where a demurrer toa declaration, containing no,sub- 
stantial cause of action, has been overruled, and the defen- 


dant pleads over—a second demurrer, to the plea, may well 


be extended back to the declaration. ; 

4, Goods taken in attachment, for sums exceeding the jurisdic- 
tion of justices of the peace, are repleviable, only by the de- 
fendant in the attachment, his attorney, agent or factor.T 

5. In such case, where goods are replevied by a stranger; (not 
being the attorney, agent or factor of the defendant,) and a 
bond is executed,—such bond, assigned by the sheriff to the 
plaintiff in execution, furnishes to the latter no legal cause of 
action against the obligor. 


Error, to the Circuit Court of Tuskaloosa. 

This action was debt, on a bond executed on the 
replevy of property, taken in attachment; and was 
prosecuted by John O. Cummins, assignee, against 
Francis 'T. Scott, James Jack and James Gray. 

The declaration complained of Gray, the suit be- 
ing discontinued as to the other defendants—for that 
whereas theretofore, io wit, on the 16th day of Feb- 
ruary, A. D. 18350, the said plaintiff sued out an ori- 
ginal attachment, before one Powell, then an acting 


justice of the peace, ti and for the county of 'Tuska- 


loosa, against the estate of one William H. Jack, an 


* The case of Cummins & Foster rs. Gray, argued at the same time with 
this, was decided on the same principles. 

t The act upon the subject of attachments, embraced in Aikin’s Digest, 
page 40, section 11, would scem to authorise 2 replevy either by the defendant, 
his agent, attorney, or other person. But it will be perceived, that it was not 


invelerence to this act that the above case was adjudicated. 
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absconding debtor, for the sum of one hundred and 
eighty-six dollars and nine cents; then due from the 
said William H. Jack to the plaintifi, by promissory 
note; which said attachment was made returnable 
to the March term, then ensuing, of 'Tuskaloosa 
Circuit Court. And afterwards, to wit, on the 18th 
day of February, [830, the said attachment having 
been levied by one #lias Jenkins, sheriff of 'Tuskp- 
loosa county, upon the goods and chattels of the said 
William H. Jack—the said defendant, together with 
the said Francis 'T. Scott and James Jack, after- 
wards, to wit, on the Gih day of March, 1830, and 
before the rendition of final judgment by the said 
Circuit Court, on the said attachment; and while 
the said proceedings were still pending, made ap- 
plication to the said Jenkins, sheriff as aforesaid, 
pursuant to the statute in such case made and pro- 
vided, to replevy the said goods and chattels so at- 
tached, as aforesaid; and thereupon the said Jen- 
kins, so being the sheriff, as aforesaid, according to 
the form and effect of the statute, in such case pro- 
vided, did then and there take from the said Francis 
T. Scott, and the said James Jack, and the said 
James Gray, the defendant, as their surety, a bond 
in the sum of three hundred and seventy-two dollars 
and eighteen cents—wherein they jointly and seve- 
rally acknowledged themselves to be held and firmly 
bound unto the said Elias Jenkins, sheriff of Tuska- 
loosa county, and his successors in office, in the said 
sum of three hundred and seventy-two dollars and 
eighteen cents; with a condition thereunder writ- 
ten—that if the said Francis T. Scott, and the said 
James Jack, or the said defendant, should well and 











S&S oS © Fu 


SR 





JUNE TERM, 1835. 
scence lial caer ane al 
CUMMINS US. GRAY. 








truly return the said goods and chattels, so replevied, 
to the said sheriff, as aforesaid, to wit, &c., (specify- 
ing them,) whenever they should be required to do 
so, by an order of said Court; or should pay and 
satisfy such judgment as should be rendered against 
ihe said defendant in the attachment—then the said 
bond to be null and void, otherwtse to remain in full 
force. And thereupon the said sheriff afterwards, 
to wit, on the day and year aforesaid, at the prayer 
of the said Francis 'T’. Scott and James Jack, deliv- 
ered the said goods and chattels of the said William 
H., the defendant in the attachment, to the said Fran- 
cis T. Scott and James Jack, aforesaid. And the 
said plaintiff averred, that afterwards, to wit, at 
September term of the said Circuit Court, of Tus- 
kaloosa county, such proceedings were had in the 
said attachment, that by the consideration of said 
Court, judgment was rendered against the said Wil- 
liam H., the defendant in the attachment, for the 
sun of two hundred and twenty-four dollars and 
twenty-nine and three-fourth cents, for the said plan- 
tiff’s debt, &c.; and the plaintiff further averred, 
that the said Francis 'T’. Scott, or the said James 
Jack, or the said defendant, Gray, did not well and 
truly return the said goods and chattels, so by them 
replevied, as aforesaid, to the said sheriff, although 
required to do so by the said sheriff, on the 29th day 
of November, 1830, pursuant to an order of the said 
Circuit Court: nor had either of the said obligors, 
at any time paid and satisfied the said judgment so 
rendered, as aforesaid, against the said William H. 
Jack; but the same was then in full force, unsatis- 
fied, unreversed, and not appealed from: whereby 
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the said bond had become forfeited and absolute.— 
And the plaintiff further averred, that afterwards, 
to wit, on the 29th day of November, 1830, the said 
sheriff, under his hand and seal, by his certain writ- 
ten indorsement on the back of said bond, had 
duly assigned the said bond with the condition, to 
the plaintiff. By -means whereof, &c., (the usual 
breach.) : 

The second count in the declaration was simifir 
to the first, reciting the process of attachment 
against William H. Jack: the execution of the re- 
plevy bond; and setting out the condition at length. 

At. spring term, 1831, the defendant, Gray, by 


one 


tion, and the assignment thereof, filed a demurrer: 


which, at October term, 1831, being overruled, the 
defendant plead over— 

Ist. Nul tiel record. 

2d. A special plea, that the goods attached, were 
not of the goods and effects of the defendant in the 
attachment. 

3d. That the goods attached were not of the pro- 
perty, or in the possession of said William H.; but 
the goods and chattels of said Francis 'T., and the 
said James. 

4th. That the said goods and chattels had never 
been required or demanded of the said Francis 'T., 
James, or defendant ; and that they were not bound 
to deliver them. 

5th. That said Francis I, made claim to the 
goods, and offered the usual affidavit and bond, to try 
the right: but which said sheriff refused. 
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6th. That said Francis 'T., said James and defen- 
dant, did not refuse to deliver the goods when de- 
manded. 

7th. That the said obligors had performea the 
conditions of the bond, and committed no breach 
thereof. 

Sth. That defendant had not received a reasona- 
ble notice, that he would be required to deliver the 
goods; and had no opportunity to do so. 

9th. That no reasonable notice had been given to 
any of the obligors, that they would be required to 
deliver the em. 

10th. That said Francis had the custody of the 
said goods, and offered to deliver them, but’ was not 
offered reasonable time to do so. 

Lith. Nel debet. 

To the first of those pleas, the plaintiff replied, 
averring the existence of a rec on such as was de- 
clared on: and to the other pleas demurred. 

At April term, 1832, the matters of law arising 
upon the plaintiffs demurrers, to the second, third, 
fourth, fifth, sixth, seventh, eighth, ninth, tenth and 
eleveath pleas of the defadant. being considered, 
the Court ruled the said pleas insufficient, to bar or 
preclude the plaintiff from maintaining his aforesaid 
action; but inasmuch as it seemed to the Court, that 
the said declaration of the plaintiff, contained no Ie- 
gal cause of action against the defendant—it was 
adjudged, that the said demurrer be extended to the 
said declaration; and that the plaintiff take nothing 
by his suit, &« 

Judgment for the defendant 
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And now, comes the plaintiff in error, and says, 
that in the proceedings in the Court below, there is 
manifest error, in this, to wit— 

ist. The Court erred in determining, that the de- 
murrer reached back to the declaration. 

2d. That the Court erred in sustaining the demur- 
rer to plaintiff’s declaration. 


Ellis, for the piaintiff in error—Stewart, Crabb, 
and Moody, contra. 


Sarrotp, J.— The assignments in this case are— 
Ist. That the Court erred, in determining that the 
demurrer reached back to the declaration. 2d. In 
sustaining the demurrer to the declaration. 

The counsel for the plaintiff docs not deny the 
general principle, that a demurrer to a plea, may 
reach the declaration ; buy it is contended, the cir- 
cumstance of the defendant having demurred to the 
declaration; of his demurrer having been overruled; 
and of his having pleaded over, creates an exception 
to the rule: that, the Circuit Court having once pass- 
ed on the sufficiency of the declaration, it was in- 
competent for the same tribunal, at a succeeding 
term, to reverse the decision; also, that the defen- 
dant having submitted to the first decision, he there- 
by waived the defect, if any, in the declaration, and 
could not, afterwards, claim any benefit from it; and 
that to adjudge it insufficient, on the demurrer to his 
several bad pleas, is to give him an advantage for 
his own wrong. 

The principle is conceived to be well settled, that 
a demurrer to any part of the pleading may refer to 





ic 





~~ 


JUNE TERM, 1833. 





———eEEeEeEeE———E—EEE 


403 





-_—_—__—_——_—_--—- -- 


the first error, and when filed by the plaintiff, to the 
plea, it may be visited on his own declaration, if de- 
fective and insuflicient. 

The position is equally correct, that a party who 
has acquiesced in a decision, by pleading over, amend- 
ing the pleading, or otherwise varying the state of 
record in conformity to the decision, will be consi- 
dered to have waived that question, and can notaf- 
terwards claim a revision of it, a the same form, ei- 
ther in the same, or in the appellate Court. But the 
same question may subsequently arise, in a different 
form, and require an independent adjudication: it 
it may so happen, where a special plea, containing 
matter which would be good, under the general is- 
sue, has been overruled on demurrer, and the defen- 
dant offers evidence of the same defence under the 
general issue; or, it may be so, where a motion, in 
arrest of judgment is made, on the same objection to 
the declaration, for which a demurrer has been over- 
ruled ; and on the same principle, the supposed in- 
sufliciency of this declaration, was subject to an in- 
dependent consideration, on the demurrer to the 
pleas: the same principle of decision, in either form, 
would produce a similar effect. 

Many defects in a declaration may be cured, by 
pleading to the merits, either before or after a de- 
murrer, So far as this effect has been produced, the 
plaintiff is entitled to the benefit of it, whenever the 
question subseguently recurs, wither on a second 
demurrer, on a motion in arrest of judgment, or in er- 
ror. Where, however, the declaration does not con- 
tain a substantial cause of action, the insufficiencies 
can not be cured by a plea to the merits. 
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2. The remaining question relates to the suflicien- 
cy of the declaration. As the demurrer could have 
but’a general reference to it, if it contained one good 
count, “that was sullicicnt. 

No question is raised, respecting the authority of 
a justice of the peace to issue an attachment for this 
or any larger amount, and make the same returna- 
ble to the Circuit Court. On this point, the statute 
is entirely clear, as it also is in the requisition, “ that 
whenever the property of an absconding debtor shall 
be attached, it shall not be replevied, uniess the se- 
curity in the replevy bond shall undertake to return 
the specific property attached, or pay and satisfy 


© 


such judgment as may be rendered against the de- 


sToal. Dig. fendant.* 


But, the principle objection urged against the de- 
claration i is, that it is founded on a replevy bond, gi- 
ven by persons, who do not appear er purport to 
have had any authority to act for the defendant in 
the attachment. ‘The statute of 1807, authorises 
only the defendant, his attorney, agent or factor, to 
replevy the estate attached. This is the general law 
applicable to attachments, for sums, exceeding fifty 
dollars, returnable to the Courts of record: nor does 
there appear to have been, at the time of these pro- 
ceedings, any other statute, giving a more latituni- 
nous right to replevy, except the statute of 1814, 
which will also be noticed 

Then, it is material to inquire into the legal effeet 
of the replevy bond, at taken in this case. 

By the act of 1807, the replevy could be effected, 
alone by giving special bail to the action, as though 
the defendant had been arrested, under a capias ad 
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respondendum. It is shewn, however, that by the la- 
ter statutory provision of 1818, as quoted above, in 
case of an absconding debtor, the replevy can only 
be made, by a bond, conditionod to return the speci- 
fic property attached, or to pay and. satisfy such 
judgment as may be rendered inthe cause. This 
condition having been substituted in the particular 
case, in-lieu of the special bail bond, and the statute 
having prescribed no other mode of proceeding upon 


405 





it, in the event of a forfeiture, the provision of the, 


act of 1807, necessarily became applicable to it, so 
as to place it on the footing of bail bonds. 

The course of proceeding on bail bonds is prescrbi- 
ed by another act of 1807,“ concerning bail in civil 
cases.” Such was the opinion of this Court, in the 
case of Sartin & Rodgers vs. Weir 5; Co." 

In that case the Court sustained the right of the 
plaintiff in the attachment to sue and recover, as as- 
signee of the sheriff, on a replevy bond taken pur- 
suant to the said act of ISIS, as in case of assigned 
bail bonds: and, though it was then said, that a scare 
facias, was a proper writ in such case, it was not 
said that the action of debt, on the bond, would not 
have been equally sustainahle. Hence, it appears 
that the circumstance alluded te, that the replevy 
bond was not given by the defendant in the attach- 


°3 Stewart 
& Porter. 


ment, or any one representing him,\creates the chief 


difliculty. 
It might, at first view, appear, that as a replevy 


bond, from any other persons equally suflicient, 
would be no less available, than if given by the at- 
torney, agent or factor of the defendant, there could 


be no objection to it, ov principle, and that it might 
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be supposed to fall within the intent and 4 neaning of 
the statute: that the only object was to relive the 
property from the custody of the officer. Oo save the 
la return of 


“4 
' 


expense, and to ensure to the plaintil 
the property, or the payment of the debt, in the event 
of a recovery. 

This view of the case, has been deemed well wor- 
thy of consideration; but we can not disregard the 
fact, that the bond grew out of a judicial proceed- 
ing, in which the course to be pursued is regulated 
by law; and that it was not taken pursuant to the 
directions of cither statute which has been referred to. 

Yet, there is another statute, which, it is contend- 
ed sustains the course taken in this cnse—that is. the 
act of 1814, “to revise, consolidate and amend the 
several acts, relative to justices of thie 
constables.” ‘Lhe fifth section of this act pr scribes 
the affidavit, bond, &c., to be given by one wishing 
to prosecute an attachment, before justices of a 
peace; and it further provides, “that such attach- 


1¢ peace and 
4. 


ment may be levied on the defendant’s goods anc 
chattels, which shall remain in the hands and pos- 
session of the officer levying the same, untess the de- 
fendant, his or her agent or attorney, or some ether 


person, replevy the sane,” &e. 

The 15th section authorises justices of the peace, 
to issue an attachment for any sum above their juris- 
diction, and make the same returnable to the Cireuit 
Court ; provided the plaintiff comply with the terms 
and requisiiions c: tained in the said 5th section — 
Can this statute sanction the bond as given and as- 
signed in this case? It was obviously passed with 


exclusive reference to preceedings to be had before 
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justices of the peace, except the 15th section. 'This 
section only directs the issuance of attachments to 
the higher Court, on the plaintiff’s complying with 
the terms therein prescribed for him. It says noth- 
ing of the rights of the defendant, or of the course 
to be pursued by them, but seems to refer him back 
to previous statutes.’ ‘Then admitting that the vari- 
ous statutes in relation to attachments, are to be con- 
sidered i part materia and construed with reference 


to each other; also, that according to the act of 1827, 


} 
We dee 


all these laws are to be liberally expounded, still, the 


difficulty is not removed; no authority is found hy 
which a stranger, or any indifierent person, can 
claim the right io replevy property attached, for sums 


exceeding the jurisdiction of justices of the peace. 
Fen J J 


Unless the replevy has been made by one who, by 
law, could claim the right to do so, the bond ean 


not fall within the provisions of the statutes regula- 


ting the condition the 
ment to the plaintiff, by the sheriff, as in case of bail 


bonds. Were it admitied, that the reason isthe 
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same for giving the same right of replevy, and all 
the same properties to the bond, whether the attach- 
ment be returnable before the justice, or the Circuit 
Court, yet it is to be recollected, the law has not de- 
clared the same right and properties to exist, and the 
principle is both important and delicate. If every 
one has an equal right to replevy attached property, 
there might often be scrambles for the preference: 
and an indifferent person might succeed against the 
defendant, his attorney, agent or factor; and though 
the Legislature has inadvertently or intentionally 
given the general right, (if that statute is to be lit- 
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erally construed, but of which we now express no 
opinion,) in respect to small demands, and where the 
consequences could be less serious, it does not follow, 
that the same right must attach where the amount 
is larger; creating a stronger inducement to man- 
agement and intrigue. 

From these views, we arrive at the conclusion, 


that the declaration does not contain a legal cause of 


action; and that the demurrer properly extended to 
the insufficiency. 

As respects the various pleas, il is suflicient to say, 
they are all considered bad. 

But whether or not the sheriff can, at any future 
time, treat his assignment of the bond as a nullity, 
and recover upon it an indemnity for any injury he 


may sustain, from having permitted the replevy of 


the property, in the manner it was done, is a question 
which does not now arise, and on which we express 
no opinion. 

The investigation of other points made in argu- 
ment, is rendered unnecessary, from the opinions ex- 
pressed on such as have been noticed. 

Let the judgment be affirmed. 
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1, A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a Magistrate,) no order of con- 
solidation appearing,—will be dismissed. 


On motion to dismiss. 
In this case, two judgments were rendered by a 


justice of the peace of Mobile county, in favor of the 


plaintiff in error, against the defendant: and on ap- 
peal, taken to the Circuit Court of Mobile, the judg- 
ments were reversed. ‘The plaintiff took a writ of 
error, on these judgments, from this Court; and in 
it embraced the judgments rendered below in both 
cases. It was now moved, to dismiss the writ of 
error. , 


Lirscoms, C. J—T'wo suits had been brought by 
the plaintiffs against the defendants, before a justice 
of the peace, and judgment given by the justice in 
his favor ; an appeal was taken in each case, to the 
Circuit Court. 'The judgment of the justice of the 
peace was reversed, in both cases, and judgment giv- 
en for the defendant. | 

There was no order for a consolidation of the two 
suits ; but the two removed in the Circuit Court dis- 
tinct from each other. The plaintiff has in this case, 
embraced both in one writ of error, and brought up 
both judgments, for revision. ‘The Circuit Court 
would, perhaps, on motion of the defendant, have 
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consolidated the two suits. But surely it is not in 
the power of the plaintiff in error to do so, by em- 
bracing them both in one writ. 

The writ of error must be dismissed. 


WATERS US. CREAGH, CX’or 


1, Where A, being the surety of B, in a bond to two executors, 
was told by one of them, that the principal Ieud scliled the mat- 
ter and the surely need not trouble himself about wl; held, that 
this was equivalent to saying the note was paid and discharg- 
ed; and on testimony newly discovered, Chancery reliev ed 
the surety against a judgment on the bond, after payment of 
the amount thereof, to the sheriff. 

2. In such case, the complainant having excused a defence at 
Jaw, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. 

8. It seems, the rule, requiring two witnesses to disprove a re- 
sponsive deniai, in an answer in Chancery, does not apply, 
where the defendant refers to facts not within his own know- 
ledge, and where he gives no satisfactory reasons for having 
such knowledge of the facts denied, as would justily a re- 
sponse in the negative. 

4. Thus, it seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them. 


In this case, which was in the Chancery Court of 
Mobile, Stacey B. Waters, by bill, prayed relief 
against a judgment recovered against lium, at law, 
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by Creagh, surviving representative of one Mitchell. 
These were the facts relied on in the bill : 

On or about the day of ———, in the year 
, the said Stacy became bound, as the surety of 
one Bidgood, in a bond, executed to Bayard and 
Creagh, executors of the last will and testament of 
said Mitchell. Waters, the complainant, and surety 
of the bond, having, in the life-time of Bayard, doubt- 
ed that his principal, Bidgood, would continue sol- 
vent, called upon Bayard, and urged upon him the 
necessity of proceeding, at once, against Bidgood : as 
to which Bayard informed the complainant, that Bid- 
good had paid or settled the said bond; and that 
Waters need not give himself further uneasiness a- 
bout it. After this event, and subsequent to the 
death of Bayard, Creagh, as the surviving represen- 
tative of Mitchell, instituted an action at law, against 
Waters, upon the bond. 

The witness, who heard the conversation from 
Bayard to Waters, (but whose name was not stated 
in the bill,) being dead, Waters was compelled to 
suffer a judgment against him; the amount of which 
he paid over to the sheriff, and which was for the 
sum of two hundred and seventeen dollars. After 
the rendition of the judgment against Waters, and 
after the payment of the amount thereof to the she- 
rif, the complaimant discovered, that one Fairwea- 
ther was present when Bayard made the statement 
aforesaid, that Bidgood, the principal, had dischrged 
the bond. The complainant, therefore, averring his 
ignorance, that this matter was known to any living 
witness, before the rendition of the judgment against 
him, prayed relief of the Chancellor, and asked an 
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injunction, restraining the sheriff from paying over 
the money collected to Creagh. 

Creagh, in his answer, acknowlenged that he was 
the surviving executor of Mitchell, and, as such, had 
recovered a judgment against the complainant, as 
surety upon the bond of Bidgood. He averred, how- 
ever, that he had no knowledge, nor did he believe, 
that the said Bidgood had ever paid to Bayard, his 
co-executor, the amount of the bond: that, to be 
sure, about the time Bidgood’s bond became due, 
Bayard had placed in the hands of the respondent 
a note, on one Brienly—informing him that the pro- 
ceeds, when collected, were to be applied to the dis- 
charge of Bidgood’s bond: respondent averred, howev- 
er, that he did not believe one cent had ever been col- 
lected from Brienly, on his note. | 

Respondent further stated, that from his intimate 
knowledge of the conduct and character of Bayard, 
he was confident the said bond of Bidgood had not 
been paid, or Bayard would have informed him of it: 
and he considered it strange, that Waters, in his bill, 
did not state the name of the deceased witness, who 
had, as pretended, heard Bayard’s remark. ‘The re- 
spondent, alleged, that he was acting not in his own 
right, but that of the said Mitchell, and prayed a 
dismissal of the bill. 

David Fairweather, being examined as a witness, 
deposed, that about the year, 1819, or ’20, being in 
company with Waters, the complainant, he heard 
the latter ask Bayard what was to be done, in relation 
to a bond of Bidgood, on which Waters wassurety; and 
which Bayard held, as the executor of Mitchell : that 
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Bayard replied, that Bidgood had settled the matter 
and Waters need not trouble himself about it. 

At Spring term, 1852, the cause coming on to be 
heard, on the bill, answer and the testimony of Fair- 
weather, the Chancellor dissolved the injunction and 


dismissed the bill—rendering a decree in favor of 


Creagh, for the amount of the judgment at law, in- 
terest and costs, &c. 

The complainant took an appeal to this Court, and 
assigned the decree below as error. 


Goldthwaite, for the appellant. 
Stewart, contra. 


Taytor, J—The ground upon which the bill is 
filed, is testimony discovered since the trial at law, 
which proves, that the note, upon which a revtovery 
had been had against Waters, and which he had ex- 
ecuted as security, had been discharged by the prin- 
cipal, long before the suit at law was brought. 

It is insisted, that there is no equity in the bill, for 
two reasons— 

Ist. Because the complainant was bound to know 
who was present at the time the conversation was 
had with the deceased executor; and 

2d. Because a payment is not charged to have 
been admitted, by the executor, but merely a settle- 
ment, which, in fact, may have amounted to no dis- 
charge at all. 

I can not agree, that the complainant was bound 
to know all the persons who might have been pre- 
sent when the conversation took place. He may 
have requested the man who died before the institu- 
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tion of the suit at law, to pay attention to what pas- 
sed, with the view, if ever necessary, of using him 
as a witness; and it is unreasonable to suppose, that 
any person could recollect all who casually heard a 
conversation which took place years before, no mat- 
ter how interesting that conversation may have been 
to him. 

The words used by the deceased executor, as 
charged in the bill, are, that the principal “had paid 
or settled the bend, and he,” (the security) “need 
give himself no further uneasiness about it.” 

The words “ paid” and “settled,” when used in 
common conversation, in relation to a debt, are un- 
derstood equally as conveying the idea, that the debt 
is discharged; particularly when in reply to the 
question of one so deeply interested in knowing, as 
the security: it is said, that the principal has “ set- 
tled” the debt, and that he need give himself no fur- 
ther uneasiness about it. 

The next question is, does the proof sustain the 
allegations of the bill? 

The witness testified, that he heard a conversa- 
tion between Waters and the deceased executor, at 
the store of the latter, and heard Waters inquire, 
“what was going to be done with a note then held 
by Bayard, (the deceased executor,) as the partner 
or executor of Mitchell, deceased, executed by Sam- 
uel B. Bidgood, and the said Waters, his security, 
for about the sum of one hundred dollars. ‘That 
Bayard told Waters, that he and Bidgood had settled 
the matter, and that Waters need not trouble him- 
self about it.” The witness also testified, that Wa- 
ters was informed of what he knew on the subject, 
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after the judgment at law was obtained against him, 
by an accidental conversation between them, arising 
from an application made by him, to Waters, for mo- 
ney which he owed him, when Waters replied, he 
could not pay him, because he had money to pay to 
the sheriff on account of Bidgood: which produceda 
communication from witness, of his being present at 
the conversation between Waters and Bayard. 
Thus the material allegations of the bill are sus- 
tained, both as respects the acknowledgments of 
Bayard, and the discovery of the testimony subse- 
quently to the trial at law. I shall not enter upon 
an examination of the effect of the words used by 
Bayard, to lull Waters, 
his safety, and thus discharge him from his respon- 
sibility, as security. It seems to me, without rebut- 
ting proof, they would have afforded a suflicient de- 


the security, into a belief of 


fence to the principal himself. 

But it is said, the denial of the defendant is only 
balanced by the evidence of one witness, and that 
there should be the corroborating testimony of an- 
other witness or strong circumstances, to authorise a 
decree in favor of the complainant. ‘There is, how- 
ever, no denial of the charges of the bill, to be found 
in the answer, and if there were, unless the defen- 
dant had given satisfactory reasons for having such 
a knowledge of the facts as would justify him in thus 
responding in the negative, the rule requiring two 
witnesses to disprove a responding denial of a de- 
fendant in chancery, could not apply. 

If a defendant who had no apparent means of 
knowing any thing of the facts charged, who appears 
to have been a stranger to them, makes positive 
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averments, in his answer with respect to them, with- 
out explaining the manner in which he acquires a 
knowledge justifying such positive averment, surely 
the answer could weigh no more than the evidence 
of a witness testifying to facts which transpired an 
hundred miles from him, without explaining by what 
means he became conusant of the facts to which he 
deposes. 

For these reasons, I think the decree should have 
been in favor of the complainant—and this is the 
opinion of the Court. 

The decree is therefore reversed, the injunction, 
except for the costs, is perpetuated, and the sheriff is 
ordered to refund the amount collected by him, ex- 
cept the costs, to the complainant; it is further or- 
dered, that the defendant recover of the complainant, 
the costs of this suit which accrued in the Circuit 
Court, and that complainant recover the costs of this 
Court. 
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TATE US. CHANDLER. 


1. In an action by an administrator, on a note executed to him, 
as such, the defendant, (the maker,) may well set off, an or- 
der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger. 

2. Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note payable to him as an administrator. 


David Chandler, administrator of the estate of 


Robert Chandler, declared in Lauderdale County 
Court, in debt, against Zedekiah 'Tate, as maker of 
a promissory note: which note was payable to the 
plaintiff, as administrator. 

To the action the defendant plead nl debet, and 
set off. 

In support of the set off, the defendant, on the tri- 
al, offered in evidence, an order accepted by the 
plaintiff, to wit—‘‘ David Chandler—pay Zedekiah 
Tate, fifty-four dollars, and this shall be good in a 
settlement with you and me, on the estate of Robert 
Chandler, deceased, 24th August ,1829—Vn. Kerter- 
son.” ‘'T'o which there was an acceptance, in the fol- 
,owing words, “I accept the within order, on condi- 
tion that there is that amount coming to him, from 
the estate—David Chandler.” It’was then proved, 
that the plaintiff admitted, before the commence- 
ment of the suit, that there was more than the 
amount of the order due to the drawer of the said 
order. 

The Court refused to admit this evidence to go to 
the jury. 
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The defendant then offered, as a set off against a 
recovery on the note, evidence of an account for 
maintaining the ward of the plaintiff: but the Court 
rejected this testimony, also—to all which the de- 
fendant excepted: and a verdict being rendered 
against him, he took a writ of error. 


P. Martin, for plaintiff in error. 
Anderson, contra. 


Lirscoms, C. J—D. Chandler, administrator of 
Robert Chandler, brought an action against Z. 'Tate, 
on a note of hand given to him as administrator, by 
Tate. On the trial, the defendant, Tate, offered as 
a set off, an order drawn by one Kerterson, on the 
plaintiff, in the words following— 

“DAVID CHANDLER, 

“Pay Zedekiah ‘late, fifty-five dollars, and this 
shall be good in a settlement with you and me, on 
the estate of Robert Chandler, deceased. 24th Au- 
gust, 1829.”  (Signed,) “VN. KERTERSON.” 

On which order there is an acceptance, in the fol- 
lowing words— 

“Taccept the within order on condition, there is 
that amount coming to him from the estate.” 

(Signed, ) “DAVID CHANDLER.” 

The defendant then proved an admission on the 
part of Chandler, before the commencement of the 
suit, that there was more than the amount of the or- 
der, due to the drawer. 

The offset so offered, was rejected by the Court. 
It is probable, that in rejecting this testimony, the 
Court below was influenced by the decision of this 
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ourt, in the case of Rapier, adm’r. vs. Holland & 
Court, tl Rapier, adm 
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Bruce" In that case it was holden, that a debt due «ala. Rep. 


from the intestate, in his life-time, could not be set-off 
against a note given by the defendant to the admin- 
istrator, on the ground of a want of mutuality, and 
that the debts were contracted in different rights. 
And the Court said, that if such set-offs were per- 
mitted, it would greatly embarrass the settlement 
of estates; and especially those that were insolvent. 

The law is believed to have been correctly settled 
in that case. We will see if its principles can sus- 
tain the judgment in the case at bar. The action in 
this case is founded on a note given to the adminis- 
trator; but this, perhaps. is as far as the analogy in 
the two cases will go. ‘The off-sett was for an 
amount due from the representative, as such, of the 
intestate; but it is not pretended to have been due in 
the life-time of the deceased; and the fair inference 
is, that it was not. It was founded on the express 
undertaking of the adininistrator, subject to but one 
condition, that there should be so much due from the 
estate; this was made out in proof, by the admissions 
of the administrator. ‘The acceptance of the ad- 
ministrator of the order, was a giving of credit to it; 
there was, therefore no want of mutuality. 

We believe the case is distinguishable from that of 
Rapier vs. Holland & Bruce; we are not informed on 


what account the amount was due from the estate, 


but it is most probable, that he was a distributee, 
either as an heir or 2 creditor. whose debt could not 
be fully paid, but was entitled to that amount, as his 
dividend. ‘The plaintiff, it seems, was satished of his 
liability to him, to that extent; if not at the time 
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of the conditional acceptance, he was so, it seems, 
afterwards, as it was proven that he admitted, more 
than the amount of the order, was due to the drawer. 

There could, therefore, have been no good reason 
for compelling the defendant below to incur the trou- 
ble and expense of another suit, when by allowing the 
set-off, ample justice could be done by oue, only. 

We believe, therefore, that the Court erred in not 
allowing the order to be set-off, against the plaintifl’s 
demand. 

The other demand offered in evidence, as a set-off, 
isof a very diflerent character. It was for boarding 
and lodging, and care and attention to the plaintifl’s 
ward; but there was no evidence of any promise or 
contract, on the part of the plaintiff, to pay, nor was 
there any evidence, that the plaintiff held in his 


hands, any funds belonging tothe ward. 'This set-off 


was then, it is clear, properly rejected. But the 
judgment must be reversed on‘the first point, and the 
cause remanded. 
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DAVIS, BY GUARDIAN. US. 'T CUMBIA, COURTLAND AND DE- 


1. This Court, it seems, in proper cases, has authority to issue 
writs of injunction, 

2. The power granted to the Tuscumbia, Courtland and Deca- 
tur Rail Road Company, to condemn lands, by th 

and the amendment thereto,* was not in violation of the con- 

stitution.§ 


A bill, praying an iniunetion, was submitied to 
this Court, by Gurley, guardian of Davis, pravine 


that the Tuscumbia. Courtland and Deeatur Bail 
Road Company might be restrained from tresnesses 
1? 


upon the lands of the comptainar +) 
The bill alleged, that by statute of January. 1832. 


a charter was given to this corporation. where by 
certain privileges were insured to it: among which 
was the power of condemning the lands of private 
persons, for the uses and } urposcs of a rail road.— 


By this charier, it was enacted, that in case the own- 
er of the lands, required for the use of the Compa- 
ny, could not agree with them, as to ¢ mmpensation ; 
or, if the owner should be non-resident. or non-com- 
pos mentis, then the President and Directors were 
authorised, on app! 


ation to a justice, to procure the 


*See Aldridge rs. This Company, 2 Stewart & Porter, 199 
+ Acts of 1231-2, nage 67. 
t Acts of 1832-3, page 15. 


§ The case of Aldridge Phe Tnuseumbia, Courtland and Decatur Rail 
Road Company, (2 Stewart & Porter, 199.) havine declared the principle in- 
volved in this case fully; ¢ sed to examine the question further, are 


referred to that case. ; ‘This caus | as heen reported, not only because it isa 
new adjudication of the principle, determined in Aldridge’s case; but because 
it also contains an able argument, in which all the reason an: anthority against 
the opinion of the Court, is to he found collected. bv the counsel who argued 
it. REPORTER. 


Ci 
? 
i 


e chartert 








ee ee LI IO ALL LED 


. 
eT ene et ag mR 








ong ey 


CASES DETERMINED 


DAVIS US, TUSCUMBIA, Xc. RAIL ROAD COMPANY. 


issuance of a warrant, directed to the sheriff of the 
County, requiring him to summon a jury of 
disinterested free-holders, a majority of Whom were 


seven 
empowered to assess the dama ¢ —subject to the 
Court, 


‘ 


right of appeal to the Circuit 
novo. 
to vest in the Company ior iilty years, upon the pay- 
| to the 


and a trial de 
The land so condemned, was, by said charter, 
ment of the amount assessed as aforesaid. 
owner. 

The bill. after reciting the provisions of 


d, that part of 


} haw 
ie Char- 
ter generally. upon this subject, allege 


the lands, Delong@in tO alO jacileY OL cil C¢ mplamM- 


ant’s ward. to wit. Jolin Davis. having.in his life- 
time, become necessary for the use ot the company : 


and the said Davis and the President and Directors 
not agreeing as to the value, a warraut was issued 
by a justice, under the aioresaid clause in the char- 
ter, and the land condemned, and a particular value 
assessed upon it. ‘Phat the said Davis beige di 
ished therewith. tock an appeal to the Circuit Court 
of Franklin, which appeal at the time of the filing 
of said bill, was still pending and undetermined: 


ssat- 


and that after the appeal was taken, said Davis died. 
i 

my . 4 } 47 ? ? sia \ . ‘ eo " ee 

That alter the death of the said Davis DarclLiol Was 


made of the said lands, and aiter a_portior 
had been ajloticd to the cou 

agents of the said Company had entered 
land owned by the said ward of the comp! 


ns Pe " sel n> 
Diagihailt Ss Ward, Cc rian 


upon the 


and dug up and removed the same contrary to 


and the consent of the said complainant. By the 
death of said Davis, as alleged, during the pendency 


Hartition of 
i 


of said appeal; and by the stthsequent 
the aforesaid land. the said appeal could not be con- 
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tinued for the want o proper parties. ‘The bill, there- 


a 
2) 
fore, prayed the usual process, and asked from this 
Court, such relief as was meet and proper. 


Anderson, for complainant—The bill sets forth 
that Jonn Davis, in his life-time, was the owner of a 
quarter section of land: that the Rail Road Compa- 
ny required a portion of it for the site of their road: 


that, not agreciig as to compensation, an assessment 


~ 


1 


of damages was made, agreeably to the mode point- 
ed out by the charter—That Davis took an appeal 
therefrom, which is still pending. ‘That Davis de- 
parted this life. and the quarter section of land. on 
which the dama&e was so assessed, became divided 
into two parts: that a moiety of it is now the seve- 
ral property of Major Davis, who, being of unsound 
mind, was placed under ihe guardianship of the com- 
piainant. 

The bill further states, that in May, certain per- 
sons, agents of the Rail Road Company, entered up- 
on the premises, and that they justify their acts by 
authority derived from the Company. It is further 
stated, that the Company, previous to the trespass 
complained of, tendered to the complainant a portion 
of the amount of damage assessed, equal to the pro- 
portion in quantity of land, that had become the 
several property of Major Davis. It further states, 
that the acts of trespass were with a view to lay out 
a road over the premises, thereby destroying the in- 
heritance. 

To entitle the complainant to the prayer of his 
bill, it is necessary to establish the affirmative of 
three propositions— 
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Ist. That the land, at the time of the trespass 
was the property of the complainant. 

2d. "Phat an act of trespass was committed, by 
the defendants. 

3d. ‘Phat such acts of trespass tend, in their con- 
sequences, to irreparable damage. 

‘These three propositions cover the whole ground, 
and must deeide the case. 

The Court will observe, that the second proposi- 
tion consists in the affirmation of a {2ct, avd is there- 
fore est tabl ished by proof of the truth of the fact, to 
wit, that acts of trespass have been committed by 
the defendants. ‘The bill is sufficient proof of the 
facts contained in it, for the purposes of an injunc- 
tion. ‘Phisis clearly shown by the practice of Courts 
of Chancery. No other proof is demanded than 
the oath of the complainant. The Dill states, 
“that the defendants entered upon the premises and 
trode down and destroyed the grass and grain, and 
dug up the soil with the intent of applying the land 
as the foundation of a rail road, thereby destroying 
the inheritance.” As this must be taken to be true, 
for the purpose of an injunction, the complainant has 
made out the aflirmative of the first. proposition, viz: 
that acts of trespass, tending to destroy the inheri- 
tance, have been committed by the defendants. 

I shall now endeavor to establish the first proposi- 
tion, to wit: “that the land was, at the time of the 
trespass, the property of the complainant’—that 


Davis was the owner previously to the assessment of 


damages under the charter of the company—that on 
his death, that portion of it on which the trespass 
was committed, became the several property of 
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Major Davis, and that the complainant is guardian 
of Major Davis, are facts e lished by the bill, and 
suliciently estab .¢ complainant’s {itle, 
previously to ‘ty made out. _Whe- 
ther, therefore, he ‘be owner oa the day 
of the trespass, will depend on the leral effect to be 


given to the ac 


These acts : 


mo, 3 ' +) ee eT 
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out the law, cou ' an interest in the com- 


value of lands ¢ Lior the rail road, by a jury 


’ 
' we eer 
of seven cisinters s, convened at the 
Instance of thre ¢ irom 2 justice. 
aiorit’ ' vs also that a 
A majoriiy of then ov, that an 


appeal may he shall be tried 
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peal is tried by a jury, then the company may tender 
the amount, and such tender being made, the com- 
pany shall become entitled to the property. 

I have stated the substance of the charter. Ido 
not know that any other meaning than the above, 
has been given to it, by any person, at any time. If 
this then were the only law, the case would be a 
clear one. ‘The assessment wolud have vested no 
interest in the company, because an appeal was ta- 
ken, and that, had the act been silent, would have 
prevented any rights arising under the assessment. 
(See act of incorporation, Laws of Alabama, session 
of 1831 ’2.) 

The act of 1832, 3, which is supplemental to the 
charter, reads thus, “ when any persous owning lands 
required for the use of the rail road, shall refuse to 
receive the damages assessed against the company, 
by a jury summoned for that purpose, the company, 
on tendering the money, &c., shall not be delayed.” 

Two questions arise on this act— 

Ist. What is meant by the words “a jury sum- 
moned for that purpose ?” 

2d. If its meaning should be found to be a loard of 
seven disinterested free-holders, convened in the mode 
pointed out in the charter, whether the act, giving it 
such meaning, would be a constitutional act? 

The latter question shall be first considered. As- 
suming then the meaning of the act to be as stated 
above, I hold it to be a violation of that principle of 
our Constitution, declaring that the right to trial by 
jury, shall remain inviolate. Also that principle de- 
claring, that no person shall be deprived of life, lib- 
erty, or property, but by due course of law. It also 
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violates the 5th article of the amendments to the 
Constitution of the United States, which declares, 
that private property shall not be taken for public 
use, Without Just conipensation 

Whe complainant invokes the aid of these sacred 
principles, for the protection of his property. He 
appeals to this Court, and with confidence, for an as- 
sertion of them. Elsewhere they may be lost sight 
of, but here, he is convinced, their importance will 
be felt; and now, and at all times, while our govern- 
ment remains a government of laws, these principles, 
the brightest and the best secured by the revolution, 
will be administered with strictness, proportioned to 
their value. 

This act, giving it the meaning above stated, and 
taking 1 * connection with the act of charter, pro- 
vides, in effect, that a person may be deprived of his 
property by a majority of seven persons, enemy 
at the instance of the company, and governed, 
their deliberations, by none of the rules of the com- 
mon law. 

Now [ contend, that such a body of men are not 
a Court, nor are they a jury. They do not consti- 
tute a Court, because the Constitution of the State 

judicial power shall. be vested in a 
Supreme Court, Circuit Courts, and such Inferior 
Courts, to consist of 2ot more than five members, as 
the Legislature may establish 

They do not constitute a jury, because— 

Ist. Ajury cannot act without the concurrence of 
a Court, of Which they form a part, and indepen- 
dantly of which they cai in do no legal act 

If there be no Court, who is to judge a the qu a- 
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declares, that ali 
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lification of the jurors? ‘Phe writ by which they 
are summoned, requires, at conunon law, that the 
jurors should be “good and lawful men ef the ‘vi- 
cinage, freeholders, not rclated to cither of the par- 
ties,’ and they were lo be chosen irom the pares 
curtts. ‘The writ was returnable beiore the Court. 
Until such return was made, and the Court had de- 
termined that they possessed tle qualifications con- 
tained in the writ, they were not jurors. Now the 
charter requires, that the seven assessors shall be 
freeholders, and that they shall be disinterested — 
No mode is pointed out by which these qualifications 
are to be ascertained. Uf they were to judge of their 
own qualifications, then would they judge in their 
own case. But, as I have said, the right to judge is 
the right of a Court, and as there is no Court before 
whom they are to appear, there is no mode of ascer- 
taining their qualifications, and until these qualifica- 
tions are ascertained, judicially, to exist, they are 
not jurors. 

By not providing a mode to test the qualification 
of the seven ASSCSsSOrs, the partic sare deprived ol a 
right, which is essential to the trial by jury, to wit, 


the. right of choice. It is a legal presumption, that 


a 


4 


the jurors are chosen by ihe partics. 'The right of 


choosing necessarily implies the right of rejecting. 
As, therefore, the right of challenge can not be en- 
forced, even for cause, these seven assessors can not 


be a jury. The right of challenge, for cause, and 
peremptorily, were considered as suilicient to secure 
to the parties, jurors of their oivn choice. By the 


common law, in capital cases, the vight of perémp- 


tory challenge was given to the amount of three full 
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juries. Tour juries were supposed to constitute the 
total pares out Whom choice was to be made— 
Therefore, ib apy ine right to choose was 
vIVeH io ike | t ent consistant with the hav- 
ing of aivial, fit mer chailenged more than 
the law allowed. hie condemned as declining the 
trial by Jaw appomted 


did NOL IOLIOW THe 


same ¢ ohsequences 


conviction by verdict. 
There was no attainder. ‘Lhe party suffered for 
contumacy; but : were could be no trial but by a 
jury of his own choosing, a d hie had declined choos- 
ing one, the prisoner was not considered as having 
been condemned by jury or verdict of equals. In 
eases not capital, and civil cases, the right of chal- 
e. for cause. isan essential constituent of the tri- 
al by jury, because it 3: ilie mode pointed out of as- 
certainine ihe qualilication of the jurors, whether 
they agree with the requircments of the writ of sum- 
mons. fn short, itjs (le mode of giving the parties 
a jury of their own el 

Id. Che board of : i are net a jury, because a 
jury must consist of twelve persons; and a Jess num- 
ber cannot render a verdict. Chis is obvious from 
the words of the venive facias, Which requires twelve 
to be summoned. Bacon, 7n his Abridgment, title Ju- 
ries, p. 234, old ed., says, hat the grand jury must con- 
sist of twelve, at Jeast—the petit jury of twelve, and 
can be neither more nor less.” Inquests may consist 
of a Jessuumber, but inquests are not verdicts. At- 
taint will not lie for false inquest, (Bacon’s Ab. 278,) 
but for false verdict attaint will lie—(Cro. Car, 414.) 

Trial by du yse of law, means, savs Lord 
Coke, “ by verdict of equals.’ An inquest, there- 
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fore, to which a less number than twelve were com- 
petent, could deprive no person of their life, liberty, 
or property 
3d. ‘Phe Board of seven are not a jury; because a 
inajority are empowered to make a final determina- 
tion, Whereas a jury must be unanimous. If there 
be any one feature that characterises a jury, from 
all other deliberative assemblies, known to govern- 
ment, it is this, that they must be unanimous. 
Hence the right to poll the jury — henee, also, if 
‘ar that the jurors made up 


their verdi by deliberation, but by some 


substituted in the place of attaint, would be eranted. 


arbitrary rule agreed upon between them, they were 
liable to attaint—and, at this day, new trial, which is 

It is surely unnecessary to pursue this part of the 
case further: it would be tedious to point out every 
instance of disagreement between this board of se- 
ven, and acommon law jury. ‘Their mode of pro- 
ceeding and their numbers, would be alone suflicient 
to show a discrepancy. LT might advert to the fact 
that they do not proceed by testimony ; that it is not 
made, by the charter, imperative, to allow the defen- 
dant aright to be present, or to produce witnesses— 
that there is no mode to compel the attendance of 
Witnesses ; and, finally, the power of the Board is 
not made to extend to all questions that may arise, 
and which must be determined, before a person can 
be deprived of his property for public use. I shall 
point out but one. Suppose the land claimed was 
not for the use of the rail road, but that was made a 
pretence for seizing it. ‘The Board can not try that 
fact; vet, by the construction that is sought to be 
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given to the act of 1852, the judgment of this incom- 
petent board is declared to divest a citizen of his 
freehold. 

Now, permit me to ask whether the legislature. 
consistently with that clause in the constitution, that 
guards the right of a trial by jury, and a trial by 
due course of law, could give to a board thus con- 
stituted, the power to deprive a citizen of his proper- 
tv? And, in answering this question, I beg the 
Court to recollect, that if it be answered in the af- 
lfirmative, then might the legislature deprive a citi- 
zen of his life or his liberty, by the judgment of a 
like board—tor there is no greater or other se urity 
for the one than the other. 

The framers of the constitution, by declaring that 
“the right to trial by jury should remain inviolate,” 
meant some right which was, at that time, certain ; 
and that it should “remain,” as it then was. ‘This 
is evident, from the words used, to wit: “ the right ” 
shall “remain.” If the right intended to be guard- 
ed was certain, where were the evidences of what 
this right was? Lanswer, the evidences were to be 


found in the common law. which, at the time of the 


adoption of the constitution. was the law of this 


State. It was the trial by jury, as known and made 
certain by this common law, which they intended to 
protect, by declaring that it should “remain” as it then 
was. Against whom did they intend to protect it?— 
Surely it must have been against some power that, 
otherwise would have had the right to infringe it.— 
And this was the law-making power. It was our le- 
vislature that the constitution intended to control ; 


and this control they have, with a wise foresight, 
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hands of this Court, and with the 
tion to administer it, that is contained 
Which they bind themselves to ad- 
the supreme ol which is this very 


id. that the legislature, although restrain- 

ivht, have, nevertheless, 

constitute the right, is a 
rce to need exposing 

be inconsistent with 

oustitution confessedly has 

‘right shall remain in- 

ht to detine, they have a 

a right to alter, then 

the constitution.—lIt 

lect it should be, beyond 

‘influence of party strife, and party feeling, that 
so often overturns right. No oppression is more griev- 
ous to be borne than oppressions by sanctions of law, 
The history of all governments ts full of instruction 
on this point. And the framers of our constitution, 
taught by that instruction, wisely threw around the 
invaluable right of trial by jury, the high protection 
that is given to all our constitutional rights, which 
can not be altered, but by the people, assembled in 
convention. 

It may be asked, have not the legislature a right 
to legislate with regard to juries ? Can they not en- 
large or diminish the right of challenge ?—Can they 
not make a law to convene the jurors from an adja- 
cent county to that in which the crime is committed, 


or in which the parties reside ! 


It is not, I conceive, important to discuss the ex- 





' 
‘ 


JUNE TERM, 1833. 


DAVIS US. TUSCUMBIA XC. RAIL ROAD COMPANY, 


» It shall suf 
ssential to a ju- 
other things, to 
il to it—that 

iis essential 

: have control, 
dismiss. this 
that I think I 
law, declaring 
| agreeably 
1 proceed- 
ed a com- 


’ 1! 
mai 


deprive 


a law, 
ihe ascer- 
) struction of 

nt of a board of 
a jury at 

| to show, 

rive it that 
as to give it 
‘tions equal- 

1 would de- 
would give 
Lord Coke 
reason, is 

ral truth: 
issuming a 
iament, have, 
ynstruction so 


‘tter of an act 








af 
4 
‘ 
: 
f 





al RE ape me 


434 


CASES DETERMINED 


DAVIS U8. TUSCUMBIA, XC. RAIL ROAD COMPANY, 


of parliament. in this country, the same latitude of 


construction has oiten been resorted to, in order to 
save the act construed, from the iniluence of the con- 
stitution. which. under a liberal construction, would 
have rendered them void. 

The act in question says, that when any person, 
owning lands, require d for the rail road, shall refuse 


to receive the dainages assessed avainsl the Company, 


by a“ jury summoned for that purpose, (re Company, 
on tendering.” &c. siall have the land. Now. if. by 
the terims a jury suliliilol a r ibacaet purpose, be 
meant the board of seven persons mentioned in the 


charter, then. as I have already shewn, the act is un- 
constitutional.as the verdict ot ha board couldver 
not rive thee np aby a right to the land. ff however. 
it be construed to mean what its terms imply, a jury 
of twelve persons is known to the common law, then 
the act is constitutional. [ will merely observe that 
the latter construction is more Consonant with the 
letter, than the first. Tt is for the Court to say which 
shall be given. 

The constitution of the United States prov ides that 
individual property shall not be taken for public use, 
Without just Compensation. 

I beg leave to observe, that the meaning of this 
clause is, that an equivalent shall be given either be- 
fore or at the time of the taking of the properly for 
public use. As the thing given and the thing receiv- 
ed must be equal, it is evident there must be some 
power, by Which this equality is to be determined.— 
The public, who require the use of the property, is 
one party—the owner ts the other party. — [t is plain, 


that neither the one or the other separately, has 
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equality or compensa- 


tion, on the principle, that arty can not be a judge 


in his own cau: it may be determined by agree- 
ment between them, for the parties then make the 
law. But if they ¢ t arree, how is it to be done? 
I answer, in the language of Judge Patterson, it must 
be by a judicial act and a jury—a common law ju- 
ry must be r 

But T have : thet sation must be made, 
at the time th las taken his must necessarily 
be so, or it ts com] tion. ‘Phere is as great 
a difference between compensation and a right to 
compensatt mm. re is between pay ment and a 
right to pavine 


If it be said that the public necessitv may be so urgent 


as to admit of no delay—to this I reply, that such a 


' 


necessity would make a law unto itself. It would 


form an exception. whicl 


) is perfectly consistent with 
the general rule 

In the case « horne’s ssee vs. Dorrance. 2 
Dal. 304. a board « 1 stablished by a law of 
Pennsylvania, to ascertain the value and grant equi- 
valents to occupants of laa held by title from the 
State which proved ‘defective; Judge Patterson 
held the board thus ¢ ted, not a constitutional 
tribunal for that purpose. At page 314, he says, “If 
the business.” (tha value or compensation, ) 
“ean not be settled oereement, then it should be 
ascertained by persons mutually chosen, or by the 
intervention of the judiciary, of which a jury isa 
component part. n the first case we approximate 


nearly to a contract. be ise the will of the party 


whose property is to be aflected. co-operates with 











SIRE 





A386 CASES DETERMINED 


DAVIS U8. TUSCUMBIA, XC. RAIL ROAD COMPANY. 


the legislature. In the other case. there isthe inter- 


ion of a Court of law; or, in other words, a ju- 


4] oul ' . 5 i 
ry Phissts hetween Clit pp He Aahia the imaividual who 
att aring prools aud alt lions, will, by thei 
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paid ior it.” 


This is sound doctrine. fi er be overturn- 
ed, while law gives prot T it would be 
an insult to your honors uncderst iv. to multiply 


cases in Support of a doctrme that needs only to be 
stated to be assented t 

If, then, the board of seven are not a jury, and it 
requires the action of a jury to divest the complain 
ant of his property, f have successfully made out the 
affirmative of the first proposition 

The second proposition having been the first con 
sidered, it remains ouly to establish the third, that 
the acts of trespass Com iittced, were such as tended 
to irreparable injury ! 

This is a question of law. Lord Thurlow preba- 
bly was the first to grant an injunction to restrain a 
trespass, simply on the ground of trespass. Since his 
day, however, it has been repeats ily done. "his ju- 
risdiction is favorably regarded |} y Courts of Chan- 
cery. 

I concede that the acts o! Ure spass Di st be such 
as tend to irreparable injury. By this, however, is 
not to be understood such damage that ec Ini pre usation 


can not satisfy, but of suchas the law presumes may 


be greater than any equivalent. 
Tlay down this asa principle supported by autho- 
rity—that wherever acts of trespass tend to destroy 


the inheritance — wherever it is destructive of the 
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property asit has been he! 
tion will lie. ‘Uh 
tween a trespass 
ing down and destr 
tends to destroy 
nent appropriation o| 
tion of the inhe: 

Upon this dist 
Dors (6 Ves. ij 
Fleming’s case, w 
establish the doctrin that « the defendant 
Was restrained from digging « Lecause the coal 
was part of the inheri of ie Court will 
perceive, that compensatioi ‘ been made, 
for nothing was ! I)! hed 
mage: but an injune 
tended to destroy the est 
had been enjoyed It w 
constituted a part of th 

On the principle, t] 
principal, it has been ly 
takes with it the land 
Chancellor, therefor 
principal thing: and the injunction was granted, be- 


cause the defendant was carryin: away that which 


constituted a part of the inh C i Ves. 307. 
In the present case, as in the al the mischief, 
to use an expression ) ‘ellor Avent, “ reaches 
the very substance and value of the estate, and goes 
to the destruction of it in the in which it has 
been enjoyed.” 
The case of Shaw ys. Henderson, 2 Dow. 519, is 
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complainant, i cranted, a work supposed 


by some to be of public advantage, will be delayed 


until the e ly ij e to the complainant.— 
But the! be apprehended from a refu- 
sal. is the d ion of 3 mistitutional protection 
to property; an | the assertion of a principle of ra- 
pacity, that brings insecurity to all our POSSESSIONS ; 
and every thing els rat the eitizen holds dear.— 
Therentter we sess, but we cannot enjoy.— 
Enjoyment ture of security, and that. be- 
Ing SWo] | to us the consolation 
of the sla hat only which others are 


Tat in, ¢ fhis isan pplication made to 
us for an! revent trespass, &c., on the 


real esta . ne s ward. 


We have no doubt that this Court has authority 
to issue writs of injunction, when a ease, calling for 
the exercise of such authority, is presented by the 
bill. 

The principal grounds relied on in support of this 
application, wei lly considered by this Court, in 
the case of Al/ldridge vs. the same Corporation. We 
were then of the opinion, that the corporation was 
coustitutionally invested with the authority it had 
exercised; we are of the same opinion still. And 
we believe. that the amendment to the charter, en- 
acted by the Legislature since our decision, is also 
compatible with the Constitution. But however 
that may be, a majority of the Court are of the 
opinion, that there is no equity in this bill, and that 
the application must therefore he rejected 
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THE GOVERNOR, for use. &c. vs. WHITE, et al. 


1. An action of debt may well be sustained, jointly against a 
sheriff and his sureties, upon hits official bond, for a fatlure to 
pay over money collected by him; without first establishing 
the liability and defauit of the sheriff, by a separate suit. 

In an action of debt against a sheriil and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a suflicient assignment of breach, to aver 
a general receipt of the entire amount collected, and fail- 
ure to pay over, without specifying each particular item re- 
ceived, 


In this case, an action of debt was instituted in 
Pickens County. i) tie name o!} the Grove rhor {( r the 


use of Callahan. against White and others. his sure- 


ties. ‘The cause of action was the bond of White, 
as sheriff of Pickens county; and the action was 


brought to recover of the defendants, fees collected 


by the sherifl, and which were due to Callahan as 
Clerk. 


The declaration set forth the bond of the defen- 


dants. together with the condition: and averred, for 
breach, “that after the making of the said writing 
obligatory, and during the time the said White re- 
mained in his said office of sherill, he, the said White, 
as the sheriff of said county of Pickens, did under 
and by virtue of sundry executions, to him directed 
and delivered from the office of the Clerk of the 
Circuit Court of said county of Pickens, collect and 
receive of sundry persons, a large sum of money, to 
wit, the sum of five hundred and twenty-eight dol- 
lars, which said sum of five hundred and twenty- 
4s&p. 56 
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eight dollars, was and still is due and owing to the 
said Callahan, for whose use this suit is brought, for 
his fees as Clerk of the said Circuit Court of Pick- 
ens county: and which said sum of five hundred and 
twenty-eight dollars, so collected and received by the 
said White, as sherill, as aforesaid, became and was 
due and owing from the said White, as sheriff as 
aforesaid, before the commencement of this suit: and 
still is in arrear, and unpaid—contrary to the form 
and effect of the said writing obligatory, and of the 


said condition thereof: by reason of which said 


breach of the said coudition of the said writing ob- 
ligatory, the said writing obligatory became forfeited; 


and whereby an action hath acerued to the said 
Moore, as Governor of the State of Alabama. 
to demand. and have of and from the said defen- 
dants, the said sum above ri manded.” (the pen- 
alty) KC. 

l’o this declaration, there was a demurrer, which 
was sustained by the Court: and the plaintiff? below 
took a writ of error. 


Rose, for the plaintiT in error. 


Sarro.tp, J— The action was debt, in the name 
of the Governor, for the use of Callahan, against 
White, as sheriff of Pickens county, and his securi- 
ties, on his official bond. 

The breach assigned in the declaration, is, that 


said White, as sheriff, had collected, by virtue of 
sundry executions, of divers persons, a large sum of 


money, to wit, the sum of five hundred and twenty- 
eight dollars, which was and still is due to said Cal- 
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lahan. for his fees as Clerk of the Circuit Court of 


said county of Pickens 


T's this declaration the defendants demurred: and 


the Court sustained the demurrer, and gave judg- 


ment in favor of 

The judgment on demurrer is the cause assigned 
for error. 

The exceptions taken to the declaration, are un- 
derstood to be 

Ist. ‘That no action was sustainable against the 
defendants, securities, until the liability of the 
principal vas first fixed, by a separate suit against 
him. establishing the fact and amount of his de- 
fault 

2d. That the breach assigned, was too general and 
indefinite, in not identifying the several executions 
on which the money claimed is alleged to have been 
collected 

The doctrine relied on in support of the first ex- 
ception, is believed to relate mainly, if not exclu- 
sively, to proceedings against executors and admin- 
istrators. Admitting such to be the course of pro- 
ceeding in Virginia and some of the other States, in 
relation to executors and administrators: and that in 
this State, a different mode of proceeding, but one 
calculated to ascertain the amount due from execu- 
tors and administrators is required, before suit can 
be brought on the bonds, against the securities, the 
remedy against sherifls and their securities, is not 
necessarily the same. ‘Che various statutes in force 
in this State, respecting the liability of the latter, 
breathe a diflerent intent. ‘They authorise joint pro- 
ceedings in the first instance, against sheriffs and 
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their securities, even in the summary mode, by mo- 


tion. The act “to provide for the appointment of 


County oflicers, and for other purposes,” passed in 
1819;* by the [8th section thereof, directs, that when 
any sheriff shall fail to perform the duties required 
of him, the person aggrieved, may move against such 
sheriff and his securities in office, for the amount he 
has failed to pay over, or for failing to return any ex- 
ecution as required by law, upon giving three days’ 
notice of such motion, to the delinquent sheriff or 
his securities in office. 

It is true this was not a proceeding under this 
statute; but there is other statute authority for the 
institution of the ordinary action of debt, on the of- 
fice bond, against the sheriff and his securities, which 
does not recognise the necessity of a previous suit 
against the principal alone ; and surely it could not 
have been the intention of the Legislature, to subject 
the securities to an original joint responsibility with 
the principal, when the remedy was sought by mo- 
tion, and not when by the ordinary action of debt. 
The latter mode, by giving more time to the defen- 
dants for preparation, and a trial by jury, is better 
calculated to insure justice ; nor can it be supposed, 
that either the principal or his securities would be 
less competent to make effectual defence, when joint- 
ly sued in the first instance, than in any other 
mode. 

2. As to the objection, that the breach asssigned 
by the declaration is too general, in not identifying 
the executions, on which it is alleged the sheriff col- 
lected the money, which he refused to pay over, the 
authorities appear fully satisfactory. It will suffice 
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to notice but one. The case of Hughes vs. Smith & 
Miller,» was an action of debt by a sherill, against syonns. R 
his under-sherifl and his security, upon an indemmni-! 
fying bond, by the latter to the former. It stipulated 
that if Smith, the under-sheriff, should, in all things, 
execute the oflice atoresaid, during his continnance 
therein, according to law, so that the principal should 


not be made liable for the payment of any damages 


or money, in consequence of any of the acts of his 


said under-sherifl, then the obligation to be void.— 
The plaintiff assigned for breach of the bond, that 
Smith neglected to account and pay to the plaintiff, 
or to the several plaintiffs and others, divers sums of 
money, amounting to a thousand dollars; but did 
not allege on what writs or executions he collected, 
or of whom he received the said thousand dollars, or 
that he received the same on any execution or other 
process whatever, on demurrer 

Chief Justice Kent, delivered the opinion of the 
Court. and held the assignment sufficient. He said 
such general assignment is now suflicient, in order to 
avoid a cumbrous prolixity, upon the record. His lan- 
guage is, “The breach is assigned in the words of the 
condition, and the assignment necessarily amounts to 
a breach; and where that is the case, the general rule 
is, that the plaintiff may assign the breach generally, 
by negativing the words of the covenant ; and were 
this assignment bad on special demurrer, certainly it 
is good on general demurrer.—See The Post-master yy ng p 
vs. Cochran,’ Shum vs. Farrington, and Barton vs. 413 


¢] Boss & 


Webb Smith et al. vs. Janson’ The rule permit- Pul. 646; 
P , j Term. Ke 
ting such general assignment of the breach, by mere- 459 ‘ 
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not alone on the objection of prolixity, and the incon- 
venience of specific assignments, containing a descrip- 
tion of the various items constituting it, but also on 
the consideration, that in cases like the present, the 
particular nature and extent of the default, is pre- 
sumed to be equally, if not more certainly within 
the knowledge of the defendant than of the plaintiff. 

According to this view of the case, the judg- 
ment below must be reversed, and the cause re- 
manded. 
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SWIFT et al vs. STEBBINS and HUNTER. 


1. All orders and entries, made in the regular progress of a 
cause in term time, are to be received as emanating from the 
Court: and arecord is conclusive evidence of all it contains. 

. Thus, where an entry in the record, in a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published ina pa- 
per, &c. (naming it,)-—held, that this Court would presume 
that proof of publication had regularly been made, 

. And it seems, that proof of publication in a Chancery cause, 
may be made, by calling the printer into Court, and producing 
the paper. 

. The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trustee seeks to foreclose. 

Thus, where a mortgage deed of lands, has been executed 
to a trustee, to secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in Chancery to foreclose, 
without the cestui que trusts’ being made parties. 


In error on a decree in Chancery of the Circuit 
Court of Mobile. 

Russel Stebbins and John Hunter, as trustees, filed 
a bill in Chancery, which set forth the following 
facts :—QOn or about the 23d day of February, A. D. 
1828, John S. Bourne, then a citizen of the County 
of Mobile. but since deceased, together with Mary 
Ann Bourne and Ann Mary Bourne, of the city of 
New York, were seized, or pretended to be seized, 
of a certain parcel of land, lying in the city of Mo- 
bile. ‘That, on or about that day, one Samuel G. 
Swift, together with the said John S. Bourne, execu- 
ted their joint and several promissory note, payable 
to said Stebbins and Hunter, for the sum of six thou- 
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sand dollars, to be due at twelve months: this note, 
as charred in the bill, was executed to the said Steb- 
bins and Hunter, as trustees for sundry mercantile 
firms of the cily of New York, and to secure a debt 
due by the said Swilt to the said firms. Afterwards 
the said John S. Bourne, and Mary Ann Bourne and 
Aan Mary Bourne, by their attorney in fact, the said 
Swiit, in order the better to secure the payment of 
the said sum of money, specified in the said promis- 
sory note, executed a certain indenture of mortgage, 
of the said parcel of land above mentioned as situate 
in the city of Mobile, unto the said Stebbins and 
Hunter, as trusiees for the before mentioned firms in 
the city of New-York ; and which said indenture of 
mortgage, was to be void on condition, that the said 
sum of ioney in the said promissory note mentioned, 
was duly paid, &c. At the same time, Swilt execu- 
ted an assignment of two indentures of mortgage to 
secure the said debt. 

On the first day of November, 1828, John S. 
Bourne died intestate, leaving Mary Ann Bourne and 
Ann Mary Bourne, together with a brother, the only 
legal heirs. 

The bill, after alleging a failure to pay the amount 
of money specified in the said promissory note, pray- 
ed a foreclosure of the equity of redemption, and a 
sale of the premises, to satisfy the debt, &c. 

Upon this bill, subpenas were issued on the 15th 
day of November, 1831, which were returned as exe- 
cuted upon Swift, and “not found,” as to tke other 
defendants. Afterwards, at Fall Term, 1831, of the 
Court, the following entry was had in the cause :— 
“Came the complainants, by their attornies, and, it 
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appearing to the satisfaction of the Court, that Ma- 
ry Ann Bourne, Ann Mary Bourne and Ezra Bourne 
reside without the jurisdiction of this Court—it is 
ordered that publication be made once a week, for 
six weeks, in the “Mobile Commercial Register,” 
that the said Mary Ann Bourne, Ann Mary Bourne 
and Ezra Bourne, appear at the next term of this 
Court, on the fourth Monday after the fourth Monday 
of March next, and plead, answer or demur to the 


complainant's bill: or the same will be taken pro 


confesso and heard ex parte,” &c. ‘Then followed this 
entry, to wit—* Which said order was, according to 
the tenor and eflect thereof, published in the ‘ Mobile 
Commercial Register.’ 

At the Spring term, 1832, of the Court, the defen- 
dants filed a general demurrer to the bill; and insist- 
ed. in support thereof, that there were not proper par- 
ties to the bill: which demurrer was overruled, and 
a judgment taken pro confesso, and the cause set for 
hearing ex parte. A decree was then made, which, 
after reciting, that upon an’ examination of the re- 
port of the master, to whom the matter had been re- 
ferred, it appeared that the said sum of money, as 
charged in the bill, was yet due, &c.—therefore, or- 
dered, that a sale of the premises mentioned in the 
bill, be made, &c., and applied to the said debt, &ce. 

The defendants upon this decree, took a writ of 


error, and removed the cause into this Court. 
Gordon for the plaintifl in error—N/ewart, contra. 


TayLor, J.—Two objections are made to the pro- 
ceedings in the Cireutt Court- 
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Ist. That the decree was rendered against the de- 
fendants without their having been made parties. 

2d. ‘That those holding the equitable interest in 
the mortgaged premises, should have been joined 
with the trustees as complainants. 

It appears from the record, that it was proved to 
the Court below, that some of the persons who were 
prayed to be made defendants by the bill, were non- 
residents; whereupon publication was ordered by 
the Court, according to the statute, requiring them 
to appear at the next term, &c. Immediately suc- 
ceeding this order, is the following entry—*“ which 
said order was, according to the tenor and effect 
thereof, published in the Mobile Commercial Regis- 
ter.” ‘The order was, that it should be published in 
that paper for six weeks. 

It is contended by the counsel for the plaintiff in 
error, that it does not appear in what manner, nor at 
what time this entry was made, nor that any proof 
was introduced to authorise it. 

All the orders and entries made in the regular 
progress of a cause, during term time, must be re- 
ceived as emanating from the Court: the clerk is 
only the instrument employed to place the orders, 
judgments, &c., of the Court, upon the record. ‘The 
entry succeeding the order of publication, is there- 
fore to be considered as much the act of the Court, 
as if the judge himself had made it. Viewing it in 
this light, it carries within it clear evidence, that 
proof of publication was regularly made. 

The record is conclusive evidence of every thing 
it contains; and as the fact of publication could not 
have appeared but by proof, we must presume, that 
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it did so appear. Although the testimony relating to 
the merits of a suit in chancery, should regularly 
appear by deposition, yet there can be no necessity 
for adopting this mode, to prove every incidental and 
isolated fact, which must be shown during the pro- 
gress of a cause; and it has been the uniform prac- 
tice for the printer to be called into Court with his 
paper, to satisfy the Court that the publication had 
been regularly made. 

All the persons against whom the decree was ren- 
dered, were, therefore, regularly made defendants. 

The second objection is’ the one upon which the 
plaintiffs in error mainly rely. 

It is laid down by them to be an unvarying pro- 
position, that all the parties in interest, must be made 
parties to a suit in chancery. ‘This proposition, it is 
believed, can not be sustained. A part of the cre- 
ditors often file a bill against the representative of an 
insolvent deceased, for distribution of the estate, ac- 
cording to chancery rules; and in such case it is not 
necessary that all the creditors should be complain- 
ants; but those who are such, may pray the relief in 
behalf of themselves and the other creditors; and 
it will be referred to the master to determine who are 
creditors. Nor is this the only case in which a part 
of those interested may sue for the benefit of them- 
selves and others. 

In the case of Joy, et al. vs. Wirtz,, the bill was( Wash 
filed by the complainants, to set aside a deed of re- Rep. 517. 
lease, made by them and others, creditors to the de- 
fendants, their debtors and bankrupts. 

Judge Washington, in his opinion in that case, 
said—“ the object of this bill, is to set aside this re- 
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lease, which affected all the creditors equally, and 
in which they all united. "The Court can not set it 
aside in respect of part of the creditors, and leave 
it to operate against the others; nor can we set it 
aside as to all, unless all were parties, either by name, 
or as being represented by a part, suing in the names 
of all.” 

Many other cases might be cited to show, that 
there are instances in which all persons who are to 
be affected by the decree, need not be actual par- 
ties, complainants, but some may be represented by 
others. 

There is no doubt, that all persons sought to be 
charged by the bill, must be parties defendants, but 
necessity or convenience may have required the 
adoption of the principle, that when the persons are 
numerous, who are to be benefitted by a decree, a 
part may represent the whole ; as is the daily prac- 
tice in seeking to marshall assets in chancery. 

As respects the general doctrine of who must of 
necessity be parties, Judge Washington declares, in 
the case above cited, when it was before the Court a 
second time,* “if the decree can be made without 
affecting the rights of a person not made a party, or 
without his having any thing to perform necessary 
to the perfection of the decree; reason, as well as 
adjudged cases, will warrant the Court in proceed- 
ing without him, if he be not amenable to the pro- 
cess of the Court, or no beneficial purpose is to be 
effected by making him a party.” 

It is true, that the opinion just referred to, relates 
to defendants, but it is believed, that the rule requir- 
ing all parties in interest, to be made parties to the 
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suit, is at least as unbending in reference to defen- 
dants, as complainants. ‘Then let us apply this rea- 
soning to the present case. It is certain, that the 
persons having the beneficial interest in the mortgage, 
can “have nothing to perform, necessary to the per- 
fection of the decree.” Every thing to give full ef- 
fect to the mortgage is necessary to be done by those 
who are now parties to the suit. "The mortgage was 
intended to give effect to the trust: the trust can not 
be executed, that is, a sale of the mortgaged premi- 
ses can not be made, without a foreclosure. It can 
not be denied but the defendants might show, in their 
defence, that they had discharged the debts intended 
to be secured by the trust, by direct payments to the 
cestut que trusts ; but it will be time enough to in- 
quire whether the trustees alone can contest such 
payments, when they are averred to have been made 
by answer. If such averment were made, and it 
should be necessary then to make the creditors par- 
ties, it could be done by amendment. It is not, how- 
ever, intended to intimate the opinion, that it would 
be necessary. 

In the case of Hitchcock vs. Scribner,» Judge Kent 
remarked, “it is a principle well settled, that seu 
persons, materially interested in the subject, ought 
to be parties to the suit, so that a complete decree 
may be made. 

‘The object of this rule is to make the perfor- 
mance of the order of the Court perfectly safe to 
those who are compelled to obey it, and to prevent 
future litigation. And it is a gencral rule, that every 
person is to be adjudged a party in interest, against 
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whom, if the cause be brought to a hearing, the 
plaintiff can have a decree.” 

Certainly “a complete decree” of foreclosure can 
be made in this case, without the addition of other 
parties; and “the performance of the order of the 
Court :” any order which could be made upon a final 
decree, “ would be perfectly safe to those who are 
compelled to obey it, and future litigation” can not 
take place. 

The case cited by the counsel for the plaintiff in 
error, of Johnson vs. Rankin,* is not believed to be 
at all analagous to this. ‘There, land had been sold 
by Johnson to Henderson, by Henderson to Wallace, 
and by Wallace to Rankin, without any conveyance, 
further than a bond tor a title, having been made to 
any of the vendees. Rankin filed his bill against 
Johnson to compel him to make a title, omitting both 
the intermediate vendors. ‘The Court very correctly 
determined, that they should have been parties : and 
the reason is obvious. ‘They might have denied that 
Rankin had any right to the title: by showing either 
thet the purchase money had not been paid to them, 
and that they still had a lein upon the land for it, or 
on many other accounts. ‘The interest of Hender- 
son and Wallace would have been directly affected 
by the decree, in that case, and notwithstanding any 
decree which might have been made, they could have 
asserted their rights, in a subsequent suit, so that fu- 
ture litigation would not have been prevented. 

The case most in point, which has been cited by 
plaintiff in error, is that of Malin vs. Malin and 
others.” ‘The bill stated, that a religious society was 


Ch. R.233 formed, denominated the society of friends, of which 
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Jemima Wilkinson was the founder and head. ‘That 
(or the support of Jemima and the poor of the soci- 
ety, she purchased certain lands and paid for them, 
and that as a rule of the society forbade any estate 
being vested in her, she nominated one of her fol- 
lowers, Sarah Richards, by name, to be her trustee, 
and the deed was taken in the name of the said Sa- 
rah, without any expression of the trust in the deed. 
‘That Sarah Richards devised the lands to the plain- 
tif and died, having devised other property to her 
daughter Eliza. ‘That the said Eliza afterwards left 
the society and married the defendant, and that the 
defendants, Eliza and her husband, on account of 
some alleged defect in the devise, entered upon and 
claimed the land as their own. 

The Chancellor (Kent,) determined, that “as Je- 
mima Wilkinson is the cestue que trust of the lands 
in question, from the showing in the bill, and the 


present plaintiff is but a mere nominal trustee, it is 


indispensable that she should be made a party, to 
entitle her to relief” 

It is obvious, that the whole interest of the cestut 
qui trust in the lands, was the matter in controversy, 
in this case. ‘The trustee did not seek by her bill, 
merely to execute a naked power, under an author- 
ity derived directly from the defendant, to enable her 
to execute her trust, but sought relief by a suit in 
which the title of the trustee and the defendants was 
to be the matter of contest, and therefore to secure 
the honest prosecution of her rights, and afford her 
that redress to which she was entitled, it was neces- 
sary, that she should be made a party, lest her inter- 
est should be compromitted by others And this 
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was the more necessary, as the trustee had not been 
directly appointed by her, but by the will of the first 
trustee. 

The trustees selected by the parties, can certainly 
as well represent the interest of the creditors for 
whom they act, as a part of the creditors could that 
of the rest. 

This reasonable doctrine is fully sustained by 
Mitford, in his 'Vreatise on Chancery Pleading, (page 
142.) He says, “trustees of a real estate for pay- 
ment of debts or legacies, may sustain a suit, either 
as plaintiffs or defendants, without bringing before 
the Court, the creditors or legatees for whom they 
are trustees, which in many cases would be almost 
impossible ; and the rights of the creditors or lega- 
tees would be bound by the decision of the Court 
against the trustees.” 

As the object of the bill is simply to enable the 
trustees to execute the trust confided to them, and 
no act can be required to be done by the creditors ; 
the demurrer is believed to have been properly over- 
ruled. 

The decree must be affirmed. 


INDEX 


TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME: 


ABATEMENT. 


1, 


°o 


~. 


A 
a. 


The want of an endorsement of the cause of action ona 
writ, may properly be plead in abatement.—Johnson vs Perry. 
In trying the question of the indebtedness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff.— Thompson vs Allen, 

Where a garnishee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 
issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him.—7b. 

Under the attachment laws of this State, a levy of the at- 
tachment upon property, Is ¢ quivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) is, to this end, alevy up- 
on property.—tb. 


. So, to give a Court jurisdiction of an attachment cause, it is 


suflicient, that the summons of garnishment has been execu- 
ted upon one, indebted to the defendant, at the time of the 
service of process.—ib, 


“TION. 

Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract. —Meredith vs Naish. 
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ACTION—ELECTION OF. 


1. 


Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has had the benefit of 
the defendant’s answer.— Houston § Gillespie vs Sadler et al. 


AGREEMENT. 


1, 


Where an agreement was entered into by three persons, 
whereby it was declared, that C contracted as the party of 
the first part, and D & N, as parties of the second part; it 
was held, that D & N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of prof- 
its, arising under the agreement, declared on settlement.— 
Drake vs Reed. 

Where on a settlement in such case, a balance was declared 
as due to C, under the agreement; and D endorsed such fact 
on the back of the agreement, stating it to be due to C, from 
N & D, and in N’s hands, and subscribed it ““N & D”—held 
that C’s assent, by the words “ very well,”’ to the understand- 
ing that the said balance was in N’s hands, did not bar his 
claim, against D’s liability as one of the partners. —ib. 
One, having a joint claim or demand against two, can not be 
held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a positive assent, on sufficient consi- 
deration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. —io. 


APPEAL. 


}. 


Where a plaintiff, in a suit before a magistrate, appeals to a 
Circuit Court, he can not, at the first term, take judgment by 
default, against the defendant, without notice of the ap- 


peal.— Wiggins vs Perryman 


ASSUMPSIT. 


1. 


~ 
~ 


Under the common counts in assumpsit a party may recover 
for what he has performed under a special contract, (though 
in a manner variant from the terms,) notwithstanding there 
remains some part of the defendant’s agreement unfinished.-- 
Hancock vs. Tanner & Evans. 


. So, where A, under a special contract, agreed, in considera- 


tion of a sum, advanced by B & C, to deliver cotton, which 
was to be sold ut New Orleans; and, at the time, delivered 
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part thereof, which was sold at Liverpool—and the balance 
was not delivered; it was held that B & C might abandon the 
special contract, and recover under the common counts, the 
overplus of the sum advanced.—1. 


ATTACHMENT. 

1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
appeal from an inferior court.— Gales vs M’ Daniel et al. 

2. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal, from whence removed.—vib. 

3. Goods taken in attachment, for sums exceeding the jurisdic- 
tion of justices of the peace, are repleviable, only by the de- 
fendant in the attachment, his attorney, agent or factor.— 
Cummins vs Gray. 

1. In such case, where goods are replevied by a stranger, (not 
being the attorney, agent or factor of the defendant,) and a 
bond is executed,—such bond, assigned by the sheriff to the 
plaintiff in execution, furnishes to the latter no legal cause of 

7 


) 


action against the obligor.— 


BANK OF THE STATE OF ALABAMA, 

1. In a proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record, to 
have been made, of an acceptance by him.—VWalker vs The 
Bank of Alabama. 

2. Insuch cases, an allegation, in the notice, that the President 
and Directors, are the ‘‘the holders and owners” of the bill 
of exchange sued on, is equivalent to an averment, that the 
hill is the properly of the bank.--ib. 

3. A jndgment by default, in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.—-ib 


BARON AND FEME 

os Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of lierself and husband; it was held, that the terms 
of the bequest could iY sfeated by the fact, that the 
slaves had thus vone ossession, on marriage—and 
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by setting up such fact, as a parol gi‘t—it appearing that all 
parties, at the time, recognised the bequest and limitations by 
the will, and acquiesced therein. —Hogan vs Bell et ux. 


2. To perfect the title of a husband to the choses in action of 


the wife, it is essential that during coverture, he reduce them 
into possession.—ib. 


3. But where slaves were bequeathed to a testator’s daughter, 


during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afierwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her lifetine, a minor—it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him of that 
portion of her estate in the slaves, so released, and claimed 
by descent.—b. 


BEQUEST. 


1. Where slaves were, by the will of a testator, lent to a daugh- 


ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs. Bell et ux. 


2. Inacase where a testator bequeathed slaves to his daugh- 


ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on theic decease, to their le- 
gal representatives.—ih. 


8. But where slaves were bequeathed to a testator’s daughter, 


during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
Geceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 
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a S OF EXCHANGE AND PROMISSORY NOTES. 

. If the residence of the drawer of a bill of exe hange, be not 
‘ie to the hoider, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 
giving notice of a protest, for non payment.—Robinson & Da- 
venport vs Hamillon. 

That notice of the protest of a bill of exehange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it : is suflicient dilig rence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post office at the place where dated ; or of the 
drawer’s residence near a post ollice.—ib. 

- Under a plea to an action, upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that, at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on— Brooks and Brown ys Malthie. 

Where a vendee of real estate, who purchases at an admin- 
istrator’s sale, relinquishes pi art of the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale.—Lee and Casey vs White, 
adm’r. 

. Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare?—Ca- 
vannaugh vs Talum. 

. But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only te mporarily 
absent from the County of his re side ‘nce, on business; it was 
held, that such plea was demurrable.—ib. 

. The return of non eat mventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a sullicient compliance with the law, to 
charge the indorser.—ib. 

. Ina proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange positive proof must be shew n, in the record, to 
have been made of an acc eptapce by him. or ‘aller vs The 
Bank of Alabama. 

9. In such cases, an allegation, in the notice, that the President 
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and Directors, are the “holders and owners” of the bill of ex- 
change sued on, is equivalent to an averment, that the bill is 
the property of the bank:.—ib. 

10. A judgment by default in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.— i). 

11.Ace casiehliatte tion e sn rsers oceupy ? as to the drawer of a note, 
the situation of sureties. — Ve 'o. vs Black etal. 

12.°Where one, of two pater ts ition endorsors of a promis- 
sory note, discounted in Bank, received the amount from the 
maker, and failed to apply it, so that the other endorser was 
compelled to pay—held, 

That payment to one endorser, was not a payment to 
both, as joint payces. 

That the endorser receiving the payment, being the 
confidential agent of the maker, bound the latter, by his omis- 
sion; and that the maker was bound to refund to the other 
endorser, the amount paid by him on the judgment obtained 
on said note.—ib. 

13.In an action by an administrator, on a note executed to him, 
as such, the defendant, (the maker,) may well set off, an or- 
der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger.— Tate 
vs Chandler. 

14.Board and lodging, care and attention to a plaintif’’s ward, 
form no ground of off-sct against such plaintill, where he sucs 
on a note payable to him as an administrator,—4b. 


BOND. 

1. The approval of the bond of a constable, by a judge of 
the county Court, under the sti tutes of this State, is not re- 
quired to be entered of record, in open Court.—Seaman etal. 
vs Dufphey et al. 

In such case, a certificate by the judge, tha! a constabl 
authorised lo culer upon the discharge of the duties of his office, 
is sufficient evidence of approval by the judge. —th. 

3. Sureties to a bond, given by a claimant of property levied on 


under execution, can not, it s , on error from a judgement 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force.—Elliolt ef al. vs Gran, for use, &e. 

That a jury, in determining an issue between a plaintiff in 
execution, and aclaimant of property, levied on under it, 
have omitted to notice a portion of the property levied on ; 
can not be objected, b ke sureti » the bond of such 


claimant, in a procecdi: ruimst them, on such bond.—ib 





. Sureties to a writ of crror bone xecuted On removing a case 
from one Court to another, are discharged by the execution 
of a new writ of crror bond, by new sureties, taking the case 
from the latter into a higher tribunal.—JVinsion and Fenwick 
vs Rives 269 
Thus, where a cause was removed by writ of error, from 
the County to the Circuit Court, and there aflirmed, and sub- 
sequently, by writ of error, was taken to the Supreme Court— 
it was held, that the execution of a writ of error bond, in the 
latter case, operated as a discharge of the sureties in the for- 
mer bond.—ib. , 269 

A declaration agai > ke r of a ferry, in an action on 
his bond to the judge of the inty Court, setting out the 
bond, and assigning as a b th, (in substance) that the 
keeper had not prov uflicient boa ; nor done 
and performed jl ters required by law and 
the statutes of the § »—for { said keeper had deliv- 

ered to him, for hire, :merchandize, , wares, &e., 
to be conveyed ac! ariver: aud th Yer conducted 
the same so negligently as t iid goods, 
&e.—held not suflicient, as 1, to authorise a recovery. 
Judge of Wilcox County Courl, use, ye. Lai’, ' 


3. Where goods are replevied b; trang: not being the at- 
cae 


torney, agent or factor o! a bondis exe- 


cuted,—such bond assigned by t sheriff to the plaintiff in 
execution, furnishes to the latter val cause of action 
against the obligor.--- Cu 


An action of debt may well be sustained, jointly against a 


sheriff and his surcties, upon his allicial bond, for a failure to 
pay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use, &c. vs White et al. 

10.In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a suflicient assignment of breach, to aver 

ire amount collected, and fail- 


a general receipt of the co! 
ure to pay over, without spechliying ¢ ach particular item re- 


ceived.—z. 


BOUNDARY. 


A declaration in trespass to f 
** the South half of the ast h 1- West quarter of 
section,”’ &c—held suflicicntly certain as to boundary and 


quantity.--- Sawyer vs Puls 
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BREACH. 

1. A declaration against the keeper of a ferry, in an action on 
his bond to the judge of the County Court, setting out the 
bond, and assigning as a breach, (in substance) that the 
keeper had not provided good and suflicient boats; nor done 
and periorwed generally. all matters requirrd by law and 
the statutes of the State—for that the said keeper had deliv- 
ered to him, for hire, certain merchandise, goods, wares, &c., 
to be conveyed across a river: and that the keeper conduct- 
ed the same so negligently as to damage and lose said goods, 
&e.—held not suflicient, as a breach, to authorise a recovery. 
Judge of Wilcox County Court Se. vs Pharr. 

2. In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various moneies received by him, and 
not paid over; it is a sufficient assignment of breach, to aver 
a general receipt of the eutire amount collecied, and failure 
to pay over, without specifying each particular item received. 
Governor, for use, Sc. vs While et al. 


CARRIERS. 

1. Acts of God, or ineviiable accidents, which constitute a legal 
excuse for the loss of, or damage to goods, lost or damaged 
by the sinking or destruction of a steam boat, or other vessel, 
must appear to be the tamediale, not remote cause of the loss 
or damage; and must be beyond the prevention or control 
of human prudence.---Sprowl el al, vs Kellar. 


to 


a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 


convicted and others discharged, according to the proof of 


their legal respousibility.---b. 


CERTIFICATE OF CONFIRMATION. 

1. A certificate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
of congress of the Sth May, 1822, is competent as evidence in 
the courts of this State, in trespass to try titles, between one 
claiming under such certificate, and another, claiming by pos- 
session.—Ryder vs. Innerarily. 

2..And this, notwithstanding such certificate is unaccompanied 
by any: separate and distinct warrant of survey or location.— 
ib. ma. ¢ 

3. A transcript-of the title upon which such certificate is found- 
ed, taken fromahe land office, properly authenticated, and 
proved to be.a true copy, by a competent witness, can not be 


. Where several defendants are sued jointly, as part owners of 
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rejected, as evidence, on the ground that it appears to be a 
sworn copy of a translation of the original:—ib. 14 


CERTIORARI. 


1. A certiorari, to remove a judgment, rendered by a justice of 
the peace, into the Circuit or County Courts, is not grantable 
upon matters occurring subsequent to the rendition of such 
judgment.--- Wheelock vs Wright. 

2. But the election of a plaintiff, to file a statement in such 
case, and proceed to trial upon his original cause of action, 
after a motion to dismiss the certiorari has failed, is a waiver 
of his right to such dismissal, in error.---ib. 163 


CHANCERY. 

1. A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good, as evidence, against all the world, so 
far as the transfer of the right of such party to another, or to 
a purchaser under such decree, is concerned. ---Ryder vs In- 
nerarily. 

After a copartnership has been established, aliunde, an an- 
swer in Chancery of one of a firm, is competent evidence in a 
suit at law, against the company, to show admissions of a 
plaintiff's demand.---ddulchins vs Childress & Baker. 

A decree in chancery perpetually enjoining a judgment at 
law, will be reversed, and the bill dismissed—it appearing 

332 that the defendant is not regularly in Court, by publication ; 
and judgment pro confesso.---Moore vs Wright. 

It is not sufficient that an order of publication is had, in a 
chancery cause: proof of the publication must also be made. 
tb, 

. Semble—That where a decree is had in a Chancery cause, 
and it is taken to the Supreme Court, on appeal, and affirm- 
ed; the Court below has the power to enforce, and carry out 
the decree; as though it had never been in this Court.--Simp- 
son vs M’ Laugiilin. 

}. Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintil files a billin 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursuc, until he has ha’ the benefit of 
the defendant’s auswer.—J/ouslon § Gillespie vs Sadlgy et 

A decree in chancery, that “ defendants equit yup 
tion be forever barred,” will be considered as ¢ 
of foreclosure.---Hunt vs Lewin and Ih yser. Sa 

8. The matter of costs, in chancer\ proceedings are with Airs (Ne 
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discretion of the Chancellor; and are to be decreed in refer- 
ence to the circumstances and justice of cach case.---ib. 

9. Although a Chancellor has so fur a discretion upon the sub- 
ject of costs, that an appellate Court will not revise that ques- 
tion, when presented alone; yet where a substantial question 
is presented,—a decree in respect to costs, may be varied on 
appeal, though affirmed on every other point.---ib. 

10.1n cases where a bill is filed by a mortgagee for foreclosure, 
Chancery can only act in rem, and decree a sale or foreclosure 
of the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at law.---ib. 

11. But to authorise the recovery of any balance, which may ex- 
ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa- 
rate bond or note, or etter evidence of an express promise to 
pay the debt ---tb. 

12. Though in cases where mortgages are foreclosed in equity, 
the usual practice is to decree a sale of the mortgaged pro- 
perty—yet a chancellor (with the mortgagees consent,) may 
decree the property absolutely to the mortgagor,---ab. 

13. Parties, defendants, to a chancery cause, against whom it is 
dismissed, or who are content with the decree, are not neces- 
sarily, to be joined aud made parties to a writ of error, taken 
by one defendant—nor wil] the Court m such case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder.--- Craiy vs Carswell’s ex’or. 

14. The vendee of a slave, sold on a warranty of good character, 
will be relieved in a Court of Chancery, where the vendor 
has left the State, and resides without its judicial jurisdiction-- 
it appearing that the purchase-money is the only fund within 
the State; and that there has been a false warranty.--- Wyatt 
vs Greer el al. 

15. But, where a bill, in such case, contained no prayer for gen- 
eral or special relief, but only for injunction against the pur- 
chase fund; the Court refused a decree here, and remanded 
the case at complainant’s costs.---ib. 

16. Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed—an appeal taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law.--- Garrow vs Carpenter cad Hanrich, ad mys. 

17. Where, in such case, alter the dissolution of uu injunction, 

and while the question on appeal, is pending, csccution is ta- 
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ken out on the judgment at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 
ib. 336 

18.Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possesson, and so con- 
tinued for several vears; and in the mean time, A procured a 
title for the lot, to himself—and the lot was sold at sheriff’s 
sale, as A’s estate; Chancery (under the facts,) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lot.--- Toney vs Moore. 

19.The evidence of a witness, in a chancery cause, will not pre- 
vail against an allegation in a bill, which is positively admit- 
ted in the answer.---ib. 

20.Where A, being the surety of B, in a bond to two executors, 
was told by one of them, that the principal had seliled the mat- 
ter and the surety need not trouble himself about it; held, that 
this was equivalent to saying the note was paid and discharg- 
ed; and on testimony newly discovered, Chancery relieved 
the surety against a judgment on the bond, after payment of 
the amount thercof, to the sheriff.--- Waters vs Creagh, ex’er. 

21. In such case, the complainant having excused a defence at 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. ---i). 

22. It seems, the rule, requiring two witnesses to disprove a re- 
sponsive deniai, in an answer in Chancery, does not apply, 
where the defendant refers to facts not within his own know- 
ledge, and where he gives no satisfactory reasons for having 
such knowledge of the facts denied, as would justify a re- 
sponse in the negative.---i) 

23. Thus, tf seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them.---th. 

25. Where an entry in the record, in a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and eflect, published in a pa- 
per, &c. (naming it,)——held, that this Court would presume 
that proof of publication had regularly been made.--- Swift et 
el al. vs Slebbins & Hunter. 147 
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26. And it seems, that proofof publication in a Chancery cause, 
may be made, by calling the printer into Court, and producing 
the paper.-- ib. 

27. The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trustee seeks to foreclose.---ib. 

28. Thus, where a mortgage deed of lands, has been executed 
to a trustee, to secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in Chancery to foreclose, 
without the ces/ui que trusts’ being made parties. ---ib. 


CHARTER. 

1. While the construction of roads, in the vicinity of a turnpike, 
established by charter, will not be permitted, where intended 
to diminish the profits of such turnpike; yet a community, in 
the neighborhood of a turnpike, will not be restrained from 
the construction of roads, obviously demanded by the situa- 


tion of the country, and the wants of the neighborhood.--- 


Hall et al. vs Ragsdale. 


CHOSE IN ACTION, ‘ 

1. To perfect the title of a husband to the choses in action of 
the wife, it is essential that during coverture, he reduce them 
into possession.——/HHogan vs Bell et ur. 


COMPTROLLER. 

1. Mandamus wiil goto the comptroller of public accounts, 
to compel the issuance of a warrant on the treasury—where 
the right to such warrant is clear; and no other remedy is 
provided.---.Vichols vs The Comptroller. 

. In order to authorise the comptroller to issue his warrant on 
the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature—where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 
lar periods.---ib, 


i) 


CONTEMPT—ATTACHMENT FOR. 


1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
appeal from an inferior court.---Gates vs M’ Daniel et al. 
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. Disobedience to the order or decree of this Court, in cases 


removed from inferior courts, must be redressed by applica- 
tion to the tribunal from whence removed.---ib. 


CONTRACT. 


| 


It seems, that a mother has no power, as the natural guardi- 
an, to make a binding contract with a third person, for the ser- 
vice of her daughter, until she arrives of age.---Morris vs 
Low and Rogers. 


2. But it is clear, that no such contract is obligatory, if by pa- 


rol,---ib. 

In cases removed from Justices’ Courts, into the Circuit 
or County Courts, evidence is admissible, to prove that an 
advance has been made to a defendant, upon a special con- 
tract to perform work, which he failed to discharge: and un- 
der such evidence, the amount advanced may be recovered.--- 
Wheelock vs Wright. 

Under a parol contract, for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
of the premises for that period.---Hays vs Goree. 

Where an agreement was entered into by three persons, 


whereby it was declared, that C contracted as the party of 


the first part, and D & N, as parties of the second part; it 
was held, that D & N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of prof- 
its, arising under the agreement, declared on settlement.—- 
Drake vs Reed. 

Where on a settlement in such case, a balance was declared 
as due to C, under the agreement; and D endorsed such fact 
on the back of the agreement, stating it to be due to C, from 
N & D, and in N’s hands, and subscribed it ““N & D’’—held 
that C’s assent, by the words “‘ very well,” to the understand- 
ing that the said balance was in N’s hands, did not bar his 
claim, against D’s liability as one of the partners. —ib. 


. One, having a joint claim or demand against two, can not be 


held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a positive assent, on sufficient consi- 
deralion,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. —1. 


. Under the common counts in assumpsit a party may recover 


for what he has performed under a special contract, (though 

in a manner variant from the terms,) notwithstanding there 

remains some pari of the defendant’s agreement unfinished.-- 
ry ’ ad 

Hancock vs. Tanner & Evans. 

So, where A, under a special contract, agreed, in considera- 

tion of a sum, advanced by B & C, to deliver cotton, which 
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was to be sold at New Urlcans; and, at the time, delivered 
part thereof, which was sold at Liverpool—and tive balance 
was not delivered: it was held that BX C might abandon the 
special contract, and recover under the common counts, the 
overplus of tl.c sum advanced.—ih, 

10. Where A, being the agent of L, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possession, and so con- 
tinued for several years; aud in the mean time, A procured a 
title for the lot, to himscl{---and the lot was sold at sheriff’s 
sale, as A’s estate; Chancery, (under the facts,) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to ©; and cancelled the deed 
from the sherill to a pure haser of the lot.--- Toney vs Moore. 
1, A joint owner of lands may maintain an action,for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- yall vs Bibb 

12. So, where A took possession of lands owned jointly by B and 


! 


C, under a contract of sale, with B, if ratitied by C, or if 


not, that then he, A, would Ds 1 rent to B: and C refused to 
ratify the sale; but yiclded all claim to the rent, to B: it was 
held, that B was entitled to thy action for the rent, on the 
promise of A.---i). 


CONSTABLE. 

1. In proceedings, by motion, under the statute, against a con- 
stable and his surctics, for failing to return an execution, it Is 
it is not error to aah to trial and judgment, without a de- 
claration.--- Condy ef al. vs Menly & Murphey. 

2. In such case a jury is not essential, unless specially request- 
ed by the parties: but if one is impanneled and render a ver- 
dict, it is not error.---i). 

3. In proceedings like these, before a justice of the peace, it is 
not error to render judgement in favor of the plaintiffs, in their 
firm name.--ib. 


4. The approval of the bond of a constable, by a judge of 


the county Court, under the statutes of this State, is not re- 
quired to be entered of record, in open Court.— Seaman et al. 


vs Dufphey et al. 


r 


5. In such case, a certificate by the judge, that a constable is 
authorised lo ciler upow the disch varge of the duties of his office, 
is sufficient evidence of approval | by the judge. —th. 

The return of non est inventus, by a con stable, to a warrant, 
"teed against the maker of a promissory note, on the same 
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day issued, is not a suflicient compliance with the law, to 
charge the indorser.— Cavannaugh vs Tatum. 


-PARTNERS, 

The acts, declarations, or admissions of one of two partners, 
are not admissible as evidence to disprove a plaintiff’s de- 
mand, in a suit against them as a firm, and where they have 
jointly plead the general issue.—Hutchins vs Childress & Ba- 
ker. 

And this, notwithstanding other, previous evidence, to show, 
that such partner was the agent of the plaintiff in the cause, 
—ib. 

After a co-partnership has been established, aliunde, an an- 
swer in chancery of one of a firm, is competent evidence in a 
suit at law, against the company to show admissions of a 
plaintiff’s demand.—ib. 

One of a firm cannot discredit the admissions of his co-part- 
ner, given in evidence by a plaintiff, against them joinily.—4b. 

Where an agreement was entered into by three persons, 
whereby it was declared that C contracted as the party of 
the first part, and D & N as parties of the second part; it 
was held, that D & N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of pro- 
fits, arising under the agreement declared on settlement.--- 
Drake vs Reed. 

. Where on a settlement in such case, a balance was declar- 
ed as due to C, under the agreement; and D endorsed such 
juct on the back of th meet, staling it to be due to C, 
from N & D, and in N’s hands, and subscribed it “ N & D;” 
held, that C’s assent by the words “very well,” to the under- 
standing that the said balance-was in N’s hands, did not bar 
his claim, against D’s liability as one of the partners.—ib. 

» One having a joint claim or demand against two, can not be 
held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a posilive assent, on sufficient con- 
sideration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. ---ib. 

. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 
convicted and others discl) red, according to the proof of 
their legal respousibility.---Sprowl ct al ys Kellar. 
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CORPORATION, 
1. The permission of a city corporation, to one, to retail spirit- 
ous liquors, does not protect such person from an indictment 


by the State, for retailing without a license.---Davis vs The 
Slate 


COSTS: 

1, The matter of costs, in Chancery proceedings, are within the 
discretion of the Chancellor, and are to be decreed in refer- 
ence to the circumstances and justice of each case.---Jluntl ys 
Lewin and Wiyser. 

2. Although a Chancellor has so far a diseretion upon the sub- 
ject of costs, that an appellate Court will not revise that ques- 
tion, when presented alone; yet, where a substantial ques- 
tion is presented, a decree in respect to costs, may be varied 
on appeal, though aflirmed on every other point.---ib. 

3. In an action of trover, full costs are recoverable, notwith- 
standing the amount of the damages.---Johnsion ys Sins. 


COUNSEL——ARGUMENT O 
It is not error that counsel, in arguing a cause, reads and 
comments upon an account, only one item of which is spe- 


cially proved—it appearing that there was general proof of 


services performed by the plaintiff.-- While vs Casey & Heustis. 


COURT, SUPREME. 
This Court, when a case is brought a second time before it, 
will not question the correctness of the law, under which it 
may have been first decided. —Meredith vs Naish. 


2. The Supreme Court will not entertain « motion for an attach- 


ment, for the breach of an injunction, perpetuated here, on 
appeal from an inferior court.—Gales vs MW? Daniel et al. 

3. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal, from whence removed.—ib. 

4, Semble---That wher »a decree is had ina Chancery cause, 
‘and it is taken to the Supreme Coart, on appeal, and affirm- 
ed; the Court below has the power to enforce and carry out 
the decree, as though it had never been in this Court.---Simp- 
son vs M Laughlin. 

. This Court. it seems, in proper cases, has authority to issue 
” wale of injunction.---Davis vs Tuscumbia, Sc. Rail Road 
Company. 
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COURTS OF JUSTICES OF THE PEACE. 

1. The statute requiring that appeals from Magistrate’s Courts 
shall be tried according to their equity and justice, does’ not 
embrace cases, where inferior officers entirely disregard the- 
general course of law; or assume authority not delegated to 
them, as such.---Hemphill et al. vs Coats. | 

. So this statute does not include proceedings before a justice, 
for the taking, by a miller, of unlawful toll, where there is 
substantial irregularities in the whole case.---ib. 

. In cases before a magistrate against a miller, for taking un- 
lawful toll,—the facts that the warrant is issued by one jus- 
tice—indorsed by a second, in an adjoining county, and there 
served—and the trial had before a third person in the county 
from whence issued; will be.considered sufficient irregularity 
to quash the proceedings.---ib. 

. A certiorari, to remove a judgment, rendered by a justice of 
the peace, into the Circuit or County Courts, is not grantable 
upon matters occurring subsequent to the rendition of such 
judgment.--- Wheelock vs Wright. 

But the election of a plaintiff to file a statement ‘neh 
case, and proceed to trial upon his original cause o _ “tion, 
after a motion to dismiss the certiorari has failed, is a waiver . 
of his right to such dismissal, in error.---ib. 

. In cases removed from Justices’ Courts, into the Circuit or 
County Courts, evidence is admissible to prove that an ad- 
vance has been made to a defendant, upon a special contract, 
to perform work which he failed to discharge: and under such 
evidence the amount advanced may be recovered.---ib. 

A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a Magistrate,) no order of con- 
solidation appearing,——will be dismissed.---De Sylva vs Henry. 
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COVENANT. 

1 Accovenant dated as at an impossible time, may be submit- 
ted to a jury, without proof that it was dated by mistake, not- 
withstanding an averment in the declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 


of the instrument.---Richards vs Vanner adm’. 64 


DATE, IMPOSSIBLE, 

i. A covenant dated as at an impossible time, may be submitted 
to a jury, without proof that it was dated by mistake, not- 
withstanding an averment in the declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument.—Richards vs Vanner, adw’r. 
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DEBT. 

1. An action of debt may well be sustained, jointly against a 
sheriff and his sureties, upon his official bond, for a failure to 
pay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use, Sc. vs White et al. 441 


2, In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a sufficient assignment of breach, to aver 
a general receipt of the entire amount collected, and fail- 
ure to pay over, without specifying each particular item re- 
ceived.—ib. 441 


DEBT, MORTGAGE. 
1. In cases where a bill is filed by a mortgagee for foreclosure, 
Chancery can only act in rem, and decree a sale or foreclosure 

of the mortgaged premises; and any balance remaining on 

the debt, to secure which the mortgage is executed, may be 
recovered at law.---Hunt vs Lewin and Wyser. 138 
. But to authorise the recovery of any balance, which may ex- 

ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 

the mortgage deed, for the payment of the debt; or a sepa- 
rate bond or note, or other evidence of an express promise to 

pay the debt.---ib. 138 


7 
tw 


DECLARATION. 

1. In proceedings, by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it 
is not error to proceed to trial and judgment, without a de- 
claration. --- Condry et al. vs Henly & Murphey. 9 


DEED OF TRUST. 

1. Under a plea to an action, upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that, at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on—Brooks and Brown vs Malthie. 96 


DEFAULT. 
1, Where a plaintiff, in a suit before a magistrate, appeals to a 
Circuit Court, he can not, at the first term, take judgment by 
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default, erent the defendant, without notice of the ap- 
peal.— Wiggins vs Perryman. 





2. In cases, where judgment and verdict are rendered against 
two defendants, (only one having appeared and plead to the 
action,) it is not error, to have omitted the entry of judgment 
by default, against that defendant not appearing and plead- 
ing.---Brooks and Brewn vs. Maltbie. 


DEMURRER. 

1. Where an “ additional plea” is filed, by leave of the Court, 
after a demurrer to several previous pleas, is sustained, the 
filing such additional plea will not be viewed as an abandon- 
ment of the others, first filed—no entry appearing in the re- 
cord to justify such supposition.--Ready, adm’x vs Thompson’s 
adm’rs. 

. The proper manner of taking advantage of a plea, bad, but 
not foreign to the action—is by demurrer: and it is not erro- 
for an inferior Court to refuse to strike out such plea, on mo- 
tion.---Carpenter vs Jeter. 

. Mere defects in a declaration will be considered as cured, by 
plea to.the merits, either before or afler a demurrer. Cummins 
vs Gray. 397 

. But, where a declaration contains no substantial cause of 
action, its insufficiency will not be cured by plea to the me- 
rits; and may be taken advantage of either on a second de- 
murrer; by motion in arrest of judgment; or in error.---ib. 

. So, where a demurrer to a declaration, containing no sub- 
stantial cause of action, has been overruled, and the defen- 
dant pleads over—a second demurrer, to the plea, may well 
be extended back to the declaration.---ib. 


DETINUE. 

1, A plea in detinue for slaves, that the slaves had been in de- 
fendant’s possession in another State, for four years; and that 
by the laws of such State, such possession vested a title in the 
holder—held bad.--- Carpenter vs Jeler. 

2. It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.---Cummings vs 
Tindall, ex’or. 

3. In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 

“ UGEWCgomission to do so, is error.---ib. 

J. If the residence of the drawer of a bill of exchange, be not 
known to the holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 





476 INDEX, 


giving notice of a protest, for non payment.—Robinson & Da- 
venport vs Hamilton. 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it ; is sufficient diligence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post office at the place where dated ; or of the 
drawer’s residence near a post office.—ib. 

Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare?—Ca- 
vannaugh ys Tatum. 

. But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—ib, 

. The return of non est inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a sufficient compliance with the law, to 
charge the indorser.— Cavannaugh vs Tatum. 


DISCONTINUANCE 

1, Where a declaration is filed against two defendants, only one 
of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term, down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated.---Brooks and Brown vs Maltbie. 


ENTRY, NUNC PRO TUNC, 

1, Judgment nunc pro tunc, may be entered upon a verdict, af- 
ter the expiration of three years from the time of rendering 
it—all parties being in Court.---Mays et al, vs Hassell. 

2. Where an order was made at one term, for a change of venue, 
in a ci*'' case, but which was not entered on the minutes— 
held n: or, that at the ensuing term, the Court suffered 
the ent: be made nunc pro tunc—Davis vs Hooper. 


ERROR—\SSlGNMENTS OF. 

1. The Supreme Court will not generally encourage an omission 
to make out assignments of error, by setting aside judgments, 
taken for want of them.---Waters vs Creagh, ex’or. 

2. But semble, under very peculiar circumstances, the rule will 
be relaxed.---ib. 


ERROR, AND WRIT OF. 
1. In proceedings by motion, under the statute, against a con- 
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stable and his sureties, for failing to return an execution, it is 
not error to proceed to trial and judgwent without a declara- 
tion.---Condry et al. vs Henley & Murphey. 

2. In such case a jury is not essential, unless specially request- 
ed by the parties: but if one is impanneled and render a ver- 
dict, it is not error.---tb. 

In proceedings like these, before a justice of the peace, it is 
not error to render judgment in favor of the plaintiffs, in their 
firm name.---tb. 

Where a witness was allowed to be examined in a suit, 
by adefendant, after the plaintiff had closed his rebutting testi- 
mony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error.---Hutchins vs Childress & Baker. 

In cases where judgment and verdict are rendered against 
two defendants, (only one having appeared and plead to the 
action,) itis not error to have omitted the entry of judgment 
by default, against the defendant not appearing and pleading. 
Brooks and Brown vs Malthie. 

. But the election of a plaintiff, to file a statement in a 
case, and proceed to trial upon his original cause of action, 
after a motion to dismiss a certiorari has failed, is a waiver 
of his right to such dismissal, in error.--- Wheelock vs Wright, 

Sureties to a bond, given by a claimant of property levied on 
under execution, can not, if seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force.—Elliott et al. vs Gray, for use, &c. 

It is not error that counsel, in arguing a cause, reads and 
comments upon an account, only one item of which is spe- 
cially proved—it appearing that there was general proof of 
services performed by the plaintiff.-- While vs Casey § Heustlis. 212 

Where an order was made at one term for a change of venue, 
in a civil case, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made, nunc pro tunc.---Davis vs Hooper. 

10. Parties, defendants, to a chancery cause, against whom it is 
dismissed, or who are content with the decree, are not neces- 
sarily, to be joined and made parties to a writ of error, taken 
by one defendant—nor will the Court in sych case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder.---Craig vs Carswell’s ex’or. 

11Sureties to a writ of error bond, executed on removing a case 
from one Court to another, are discharged by the execution 
of a new writ of error bond, by new sureties, taking the case 
from the latter into a higher tribunal.— Winston and Fenwick 
vs Rives. 
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12. Thus, where a cause was removed by writ of error, from 
the County to the Circuit Court, and there affirmed, and sub- 
sequently, by writ of error, was taken to the Supreme Court— 
it was held, that the execution of a writ of error bond, in the 
latter case, operated as a discharge of the sureties in the for- 
mer bond.—ib. 

13. The proper manner of taking advantage of a plea, bad, but not 
foreign to the action—is by demurrer; and it is not error for 
an inferior court to refuse to strike out such plea, on motion. 
Carpenter vs Jeler. 

14. In detinue for the patents of several tracts of land, the jury 
should assess the valve of each’ patent separately: and an 
omission to do so, is error.—Cummings vs Tindall, ex’or. 

15.After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the other. 
Dale vs Mosely. 

16.In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed.—ib. 

17. A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a magistrate,) no order of con- 
solidation appearing, will be dismissed.—- De Sylva vs Henry. 


ESTATE. 

1, At common law, an execution, bearing a regular date, ante- 
rior to the death of a defendant, (though the date be, by rela- 
tion, back,) might have been received by the officer, after the 
death of the defendant, and levied on the goods of the estate, 
and the same sold, without making the personal representa- 
tive a party.—Collingsworth vs Horn. 

2. If, however, the personal representative had been made a par- 
ty to the execution, without a revival of the judgment, by scire 
facias, against him, it seems such execution would be void.—ib. 

3. Semble—In this State if no execution issues upon a judgment, 
until after the expiration of a year and a day, from the time 
rendered; or, if not sued out before the death of a defendant— 
in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.—ib. 

4. In the event, however, of the death of a defendant, after ex- 
ecution has begun, if seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; and a lien has been kept up 
and continued, from the first execution to the last.—ib. 

5. But Semble, where executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
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turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive. —ib. 

. And where such an execution thus regularly preceded, is is- 
sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 

. So, it seems, a pluries execution issued upon a judgment ob- 
tained in the life time of a defendant, and which has been re- 
gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death. 


—1b. 


ESTATE, RESIDUARY. 

1. Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself aud husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs. Bell et ux. 

. In a case where a testator bequeathed slaves to his daugh- 
ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees -in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 

al representatives.—ib. 

3 But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 


EVIDENCE. 
1. A certificate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
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of congress of the 8th May, 1822, is competent as evidence it 
the courts of this State, in trespass to try titles, between one 
claiming under such certificate, and another, claiming by pos- 
session.—-Ryder vs. Innerarity. 

. And this, notwithstanding such certificate is unaccompanied 
by any separate and distinct warrant of survey or location.— 
tb. 

. A transcript of the title upon which such certificate is found- 
ed, taken from the land office, properly authenticated, and 
proved to be a true copy, by a competent witness, can not be 
rejected, as evidence, on the ground that it appears to be a 
sworn copy of a translation of the original. —tb. 

. A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good, as evidence, against all the world, so 
far as the%ransfer of the right of such party to another, or to 
a purchaser under such decree, is concerned. ---tb. 

. The time and manner of introducing and closing the evidence 
in a suit, are necessarily within the judicial discretion of the 
presiding Judge.--- Hutchins vs Childress § Baker. 

So, where a witness was allowed to be examined in a suit, 
by a defendant after the plaintiff had closed his rebutting tes- 
timony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error.—ib 

. The acts, declarations, or admissions of one of two partners, 
are not admissible as evidence to disprove a plaintiff’s de- 
mand, in a suit against them as a firm, and where they have 
jointly plead the general issue.—ib. 

. And this, notwithstanding other, previous evidence, to show, 
that such partner was the agent of the plaintiff in the cause. 
—ib. 

After a co-partnership has been established, aliunde, an an- 
swer in chancery of one of a firm, is competent evidence ina 
suit at Jaw, against the company to show admissions of a 
plaintiff ’s demand.—ab. 

10.One of a firm cannot discredit the admissions of his co-part- 
ner, given in evidence by a plaintiff, against them jointly.—ib. 

11 This Court will not tolerate the swelling of a record, by the 
insertion of testimony, not necessary to show its application 
to exceptions in the cause.—Meredith vs Naish. 

12. Under a plea to an action upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on.---Brooks and Rrown vs. Maltwie. 

13. In cases removed from Justices’ Courts, into the Circuit 
or County Courts, evidence is admissible, to prove that an 
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advance has been made to a defendant, upon a special con- 
tract to perform work, which he failed to discharge: and un- 
der such evidence, the amount advanced may be recovered.--- 
Wheelock vs Wright. 

14.In a proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record, to 
have been made, of an acceptance by him.— Walker vs The 
Bank of Alabama. 

15. A jndgment by default, in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.——tb. 

16.The evidence of a witness, in a chancery cause, will not pre- 
vail against an allegation in a bill, which is positively admit- 
ted in the answer.--- Toney vs Moore. 


EXECUTION. 

1. In proceedings by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it is 
not error to proceed to trial and judgwent without a declara- 
tion.---Condry et al. vs Henley & Murphey. 





2. In such case a jury is not essential, unless specially request- 
ed by the parties: but if one is impanneled and render a ver- 
dict, it is not error.---1b. 

3. In proceedings like these, before a justice of the peace, it is 
not error to render judgment in favor of the plaintiffs, in their 
firm name.---ib. 

4, Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has had the benefit of 
the defendant’s answer.— Houston & Gillespie vs Sadler et al. 1 

5, At common law, an execution, bearing a regular date, ante- 
rior to the death of a defendant, (though the date be, by rela- 
tion, back,) might have been received by the officer, after the 
death of the defendant, and levied on the goods of the estate, 
and the same sold, without making the personal representa- 
tive a party. —Collingsworth vs Horn. 237 
6. If, however, the personal representative had been made a par- 
ty to the execution, without a revival of the judgment, by sctre 
acias, against him, it seems such execution would be vord.-ib 297 

7. Semble—In this State if no execution issues upon a judgment, 
until after the expiration of a year and a day, from the time 
rendered; or, if not sued out before the death of a defendant— 
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in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.—ib. 


8. In the event, however, of the death of a defendant, after ex- 


ecution has begun, if seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; and a lien has been kept up 
and continued, from the first execution to the last.—ib. 


9. For, it seems, also, that in cases, where an execution is re- 


turned to the proper term, and the clerk, within a reasonable 
time, (consistent with his other duties,) issues an alias or plu- 
ries, regularly, thereon; any lien, which may have been ac- 
quired by the original execution, is transferred from it, (by 
such regular issues,) to such alias or plwries; and is thus con- 
tinued and preserved.—ib. 


~ , , 
10.Where, however, executions have not regularly issued, from 


term to term, so as to keep up the lien, acquired on an origi- 
nal fi. fa.; and rights have been obtained, by third persons, 
to property, in the possession of a defendant, while the first 
execution was in the sheriffs hands—it is competent for stran- 
gers to take advantage of the loss of the lien.—ib. 


11 But Semble, where executions are taken out upon a judgment, 


obtained in one’s life time, which are regularly issued and re- 
turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive.—ib. : 


12 And where such an execution thus regularly preceded, is is- 


sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 


13. So, it seems, a pluries execution issued upon a judgment ob- 


tained in the life time of a defendant, and which has been re- 
gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death. 
—tb, 


14. Where a judgment at law has been superseded by the or- 


der of a Chancellor, granting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed; an appeal taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law.---Garrow vs Carpenter and Hanrick, adin’rs, 


15. Where, in such case, after the dissolution of an injunction, 


and while the question on appeal, is pending, execution is ta- 
ken out on the judgment at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 


tb. 
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EXECUTORS AND ADMINISTRATORS. 
1. Where a vendee of real estate, who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of. final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale.-—Lee and Casey vs While, 
adm’r. 
It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.---Cummings vs 
Tindall, ex’or. 
Where A, being the surety of B, in a bond to two executors, 
was told by one of them, thatthe principal had settled the mat- 
ler and the surely need not trouble himself about u; held, that 
this was equivalent to saying the note was paid and discharg- 
ed; and on testimony newly discovered, Chancery relieved 
the surety against a judgment on the bond, after payment of 
the amount thereof, to the sheriff.--- Waters vs Creagh, ex’er. 410 
In such case, the complainant having excused a defence at 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. ---th. 
It seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 


by an administrator, on a note executed to him, 


‘ 


quires information respecting them.---tb. 
In an action 
as such, the defendant, (the maker,) may well set off, an or- 
der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger.— Tate 
vs Chandler. 

Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note payable to him as an administrator.—1b. 


FERRY. 

1. Adeclaration against the keeper of a ferry, in an action on 
his bond to the judge of the County Court, setting out the 
bond, and assigning as a breach, (in substance) that the 
keeper had not provided good and sufficient boats; nor done 
and performed generally, all matters required by law and 
the statutes of the State —lor that the said keeper had deliv- 
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ered to him, for hire, certain merchandize, goods, wares, &c., 
to be conveyed across a river: and that the keeper conducted 
the same so negligently as to damage and lose said goods, 
&c.—lheld not sufficient, as a breach, to authorise a recovery. 
Judge of Wilcox County Court, use, &c. vs Pharr. 


GARNISHEE. 

1. In trying the question of the indebtedness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff.— Thompson vs Allen. 

. Where a garnishee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 
issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him.—1b. 

. Under the attachment laws of this State, a levy of the at- 
tachment upon property, is equivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) is, to this end, alevy up- 
on property.—ib. 184 

So, to give a Court jurisdiction of an attachment cause, it is 
sufficient, that the summons of garnishment has been execu- 
ted upon one, indebted to the defendant, at the time of the 
service of process.—ib. 


GOD—ACTS OF. 


i. Acts of God, or inevitable accidents, which constitute a legal 
excuse for the loss of, or damage to goods, jost or damaged 
by the sinking or destruction of a steam boat, or other vessel, 
must appear to be the immediate, not remote cause of the loss 
or damage; and must be beyond the prevention or control 
of human prudence.---Sprowl et al. vs Kellar. 


GOODS—LOSS OF. 
1. Acts of God, or inevitable accidents, which constitute a le- 
gal excuse for the loss of, or damage to goods, lost or damag- 
ed by the sinking or destruction of a steam boat or other ves- 
sel, must appear to be the immediate, not ramote cause of the 
Joss or damage; and must be beyond the prevention or con- 
trol of human prudence. ---Sprow! et al vs Kellar. 382 
. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 
convicted and others discharged, according to the proof of 
their legal responsibility.---ib. 382 





INDEX 


GUARDIAN AND WARD. 


1 It seems, that a mother has no power, as the natural guardi- 
an, to make a binding contract with a third person, for the ser- 
vice of her daughter, until she arrives of age.---Morris vs 
Low and Rogers. 

2. But it is clear, that no such contract is obligatory, if by pa- 
rol,---ib. 

3. Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note, payable to him as an administrator.--- Tale vs Chan- 


dler. 





INDORSER AND INDORSEE. 

1. Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare ?—Ca- 
vanaugh vs Tatum. 

2 But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—ib. 

3. The return of non esi inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a suflicient compliance with the law, to 
charge the indorser.— Cavanaugh vs Tatum. 

A. Accommodation endorsers occupy, as to the drawer of a note, 
the situation of sureties.—Meek § Co. vs Black et al. 

5. Where one, of two accommodation endorsors of a promis- 
sory note, discounted in Bank, received the amount from the 
maker, and failed to apply it, so that the other endorser was 
compelled to pay—held, 

1. That payment to one endorser, was not a payment to 
both, as joint payces. 

2. That the endorser receiving the payment, being the 
confidential agent of the maker, bound the latter, by his omis- 
sion; and that the maker was bound to refund to the other 
endorser, the amount paid by him on the judgment obtained 
on said note.—ib. 


INJUNCTION. 


1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
papeal from an inferior court.---Gales vs M’ Daniel et al. 
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2. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal from whence removed,---ib. 

3. Where a judgment at law has been superseded by the or- 
der of a Chancellor, eranting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed—an appeal taken from the decree, dissolving the in- 
junction, and th ecution of the usual bond, do not revive 
and continue the iy: tian, so as to supe rsede the execution 
at law.---Grarvow vs Carpen nd Hanrick, ad’mrs. 

4. Where, in such case, aiter the dissolution of an injunction, 
and while the question on appeal, is pending, execution is ta- 
ken out on the incnt at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 
th, 

5. This Court, it seems, in proper cases, has authority to issue 
writs of injunction. —Daris vs Tuscumbia, Sc. Rail Road Co, 


ISSUE. 

1. In trying the question of the indebteness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff. — Thompson vs Illen. 

2. Where a garniahee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 

the garnishee is liable for 


1 
' 
i 


issue is furmed to try the question; 


costs, if the issue befound agatnst him.---tb. 


JOINDI 


The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands its executed; and where 
the trustee secks to forcclose.---Swift ct al vs Stebbins and 
Hunter. 

2. Thus, where a mortgage deed of lands, has been executed 
to a trustee, to secure the payment of debts to sundry per- 
sons, the trustee nay maintain a suit in Chancery to foreclose, 
without the cesfui que trusis’ being made parties. ---tb. 


JOINT-OWNE! 


1. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods occasioned by 
the sinking or destruction of such boat; part of them may be 
convicted and others discharged, according to the proof of 
their legal responsibility.---Sprowl et al. vs Kellar. 





°o 


~* 


INDEX 


A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 


> 
] 


ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 

So, where A took possession of lands owned jointly by B and 
C, under a contract of sale, with B, if ratified by C, or if 
not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 


'DGMENTS. 


Judgments are included in the statute of non-claims, and 
must be presented to the representative of an estate within 
the eighteen months prescribed by the statute.---R dy, adw’x 
vs Thompson’s adm’rs. 


aa ’ . , Wy 
The Supreme ( ourt will not generally courage an omission 
to make out assignments of « r. tting aside judgments, 
taken for want of them.--- ul. s Creagh, ex’or 


} 
1 
i 


But semble, under very peculiar umst s, the rule will 


x Fi 
be relaxed.---ib. 


. Where a declaration is filed agai wo defendants, only one 


of whom appears and pleads, and ther a regular contiu- 

ance against each, at every term, down to tl rendition cf 

verdict and judgment against | 

held to have operated.---D ; 

In cases, where judgment : rdict ¢ rendered against 

two defendants, (only one having app« d and plead to the 

action,) it is not error,to have omitted the entry of judgment 

by default, against that defendant not appearing and plead- 

ing.---tb. 

Sureties to a bond, given by a claimant of property levied on 

under execution, can not, i/ seems, on error from a judgment 

rendered against them, on suc! nd, object to any defect in 

the judgment against their principal, while that judgment re- 

mains in force.—Ellioll et al. vs 1y, for use, &c. 

Judgment nunc pro func, may bi tered upon a verdict, af- 

ter the expiration of three years from the time of rendering 
' 


it—all parties being in Court.---.1 fal.vs fl ll. 


. If a personal representative be made a party to an execution, 


without arivival of the ju leoment, by sci ja las, against him, 
it seems such execution be --Collingswoath vs 


Horn. 


. Semble---In this State, if no exccution issues upon a judgment, 


until after the expiration of a year and a day, from the time 
rendered; or, if not sued out before the death of a defendant--- 
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in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.---ib. 

10. Semble, where executions are taken out upon a judgment, 
obtained in one’s life-time; which are regularly issued and re- 
turned; and after the defendant’s death, a subsequent execu- 
tion is issued and levied upon property which the defendant 
may have had in his possession before his death---a lien is ac- 
quirod, which the death of the defondant does not destroy--- 
so as to vest property in his personal representative.---ib, 

11. A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,”’ held—not sufficient to authorise a judg- 
ment.--- Sawyer vs Fits. 

12. A judgment upon such verdict, that “ plaintiff recover one 
moiety of the said mills and lend,” held, error.—-ib. 

13. A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a Magistrate,) no order of con- 
aolidation appearing ,—will be dismissed.---De Sylva vs Henry. 


JURY. 

1. In proceedings against a constable and his sureties, for fail- 
ing to return an execution, a jury is not essential, unless re- 
quired by the parties ---Condry et al. vs Henley & Murphey. 

. That a jury, in determining an issue between a plaintiff in 
execution, and aclaimant of property, levied on under it, 
have omitted to notice a portion of the property levied on ; 
can not be objected, by the sureties to the bond of such 
claimant, in a proceeding against them, on such bond.—Elii- 
olt et al. vs Gray, use, Sc. 

. In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 
omission to do so, is error.---Cummings vs. Tindall, ex’or. 


JURY—DISCHARCE. 

1, That a jury, after being impanneled and sworn, in a crimi- 
nal case, are dismissed, in consequence of the sickness of the 
presiding judge, is no cause for the discharge of the prisoner, 
from a trial, before a second jury, for the same offence.---Vu- 
gent vs The Slate. 


LANDS. 


1, A certificate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
of congress of the 8th May, 1822, is competent as evidence in 


72 





« 
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the courts of this State, in trespass to try titles, between one 


claiming under such certificate, and another, claiming by pos- 
session.—Ryder vs. Innerarily. 


. And this, notwithstanding such certificate is unaccompanied 


by any separate and distinct warrant of survey or location.— 
tb 


. A transcript of the title upon which such certificate is found- 


ed, taken from the land office, properly authenticated, and 
proved to be a true copy, by a competent witness, can not be 
rejected, as evidence, on the ground ‘that it appears to be a 
sworn copy of a translation of the original. —1b. 


. A decree in chancery, authorising a sale of all the real es- 


tate of a party, is good, as evidence, against all the world, so 
far asthe transfer of the right of such party to another, or to 
a purchaser under such decree, is concerned. ---tb. 

Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, anda portion ofthe whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract.—Meredith vs Naish. 

Under a parol contract, for the lease of lands, for five years 


’ 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
ofthe premises for that period.---Hays vs Goree. 


Where a vendee of real estate, who purchases at an admin- 
istrator’s sale, relinquishes partof the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale.—Lee and Casey vs White, 
adm’r. 

A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 

So, where A took possession of lands owned jointly by B and 
C, under a contract of sale, with B, if ratified by C, or if 
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not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 


LANDS—CONDEMNATION OF. 


1. The power granted to the Tuscumbia, Courtland and Deca- 
tur Rail Road Company, to condemn lands, by the charter, 
and the amendment theretb, was not in violation of the con- 
stitution. — Davis vs Tuscumbia, Sc. Rail Road Company. 


LIEN. 


1. In the event, of the death of a defendant, after ex- 
ecution has begun, if seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; and a lien has been kept up 
and continued, from the first execution to the last.— Collings- 
worth vs Horn. 

2. For, it seems, also, that in cases, where an execution is re- 
turned to the proper term, and the clerk, within a reasonable 
time, (consistent with his other duties,) issues an alias or plu- 
ries, regularly, thereon; any lien, which may have been ac- 
quired by the original execution, is transferred from it, (by 
such regular issues,) to such alias or pluries; and is thus con- 
tinued and preserved.—ib. 

3. Where, however, executions have not regularly issued, from 
term to term, so as to keep up the lien, acquired on an origi- 
nal fi. fa.; and rights have been obtained, by third persons, 
to property, in the possession of a defendant, while the first 
execution was in the sheriffs hands—it is competent for stran- 
gers to take advantage of the loss of the lien.—ib. 

4 But Semble, where executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and |cvied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive,—1b. 

5 And where such an execution thus regularly preceded, is is- 
sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 

6. So, it seems, a pluries execution issued upon a judgment ob- 
tained in the life time of a defendant, and which has been re- 
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gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death. 
—tb. 


MANDAMUS. 


1. A mandamus lies against an officer of the executive depart- 
ment, to compel the performance of his duty.---Nichols vs The 
Comptroller. 

2, So, mandamus will go to the comptroller of public accounts, 
to compel the issuance of a warrant on the treasury—where 
the right to such warrant is clear; and no other remedy is 
provided.---t), 





MILLS AND MILLER 

1. The statute requiring that appeals from Magistrate’s Courts 
shall be tried according to their equity and justice, does not 
embrace cases, where inferior officers entirely disregard the 
general course of law; or assume authority not delegated to 


them, as such.---Hemplill et al. vs Coats. 
2. So this statute does not include proceedings before a justice, 
for the taking, by a miller, of unlawful toll, where there ts 


substantial irregularities in the whole case.---ib. 

3. In cases before a magistrate against a miller, for taking un- 
lawful toll,—the facts that the warrant is issued by one jus- 
tice—indorsed by a second, in an adjoining county, and there 
served—and the trial had before a third person in the county 
from whence issued; will be considered sufficient irregularity 
to_ quash the proceedings.---ib. 


MORTGAGE. 

1. A decree in chancery, that “ defendants equity of redemp- 
tion be forever barred,” wil] be considered as a formal decree 
of foreclosure.---Hunt vs Lewin and Wyser. 

In cases where a bill is filed by a mortgagee for foreclosure, 
Chancery cau only act in rem, and decree a sale or foreclosure 
of the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at law.---ib. 

But to authorise the recovery of any balance, which may ex- 
ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa- 
rate bond or note, or other evidence of an express promise to 
pay the debt ---ib. 
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4. Though in cases where mortgages are foreclosed in equity, 
the usual practice is to decree a sale of the mortgaged pro- 
perty—yet achancellor (with the mortgagees consent,) may 
dee ee the property absolutely to the mortgagor.---tb. 

‘The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trusiee seeks to foreclose.---Swift et al vs Stebbins and 
Hun! 

Thus, where a mortgage deed of lands, has been executed 
to u trustee, to secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in Chancery to foreclose, 
without the ces/ui que trusts’ being made parties. ---ib. 


NEW TRIAL. 


1. After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the other. 
Dale vs Mosely. ' 

. In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed.—ib. 


NON-CLAIM-——STATUTE OF. 


1. Judgments are included in the statute of non-claims, and 
must be presented to the representative of an estate within 
the eighteen months prescribed by the statute.---Reedy, adm’z 
vs Thompson’s adm’rs. 


NOTICE. 


1. If the residence of the drawer of a bill of exchange, be not 
known to the holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 
giving notice of a protest, for non payment.—Robinson & Da- 
venport vs Hamilton. 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it ; is sufficient diligence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post office at the place where dated ; or of the 
drawer’s residence near a post office.—ib. 
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OFFICER, EXECUTIVE 
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A mandamus lies against an officer of the executive depart- 
ment, to compel the performance of his duty.---.Vichols vs The 
Comptroll! 

So, mandamus will go to the comptroller of public accounts, 
to compel the issuance of a warrant on the treasury---where 
the right to such warrant is clear; and no other remedy is 
provided.-- ib. 


.In order to authorise the eomptroller to issue his warrant on 


! 
the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature— where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 


lar periods.---tb. 


PLEADING. 


The want of an endorsement of the cause of action ona 
writ, may properly be plead in abatement.—Johnson vs Perry. 
Where an “ additional plea” is filed, by leave of the Court, 
after a demurrer to several previous pleas, is sustained, the 
filing such additional plea will 1 be viewed as an abandon- 


ment of the others, first fil: no entry appearing in the re- 


cord to justify such supposition.--Ready, adm’x vs Thompson’s 
adm’ rs. 

A covenant dated as at an impossible time, may be submitted 
to a jury, without proof, that it was dated by mistake, not- 
withstanding an averment inthe declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument.— Richards vs Vanner, adm’r. 

That a replication and issue, are filed in short, by consent, 
will not authorise a Court to charge a jury against finding in 
favor of a defendant, if they believe either of his pleas, (on 
which issue is joined, to be true.---th, 

Where a plaintiff, in a suit before a magistrate, appeals to a 
Circuit Court, he can not, at the first term, take judgment by 
default, against the defendant, without notice of the ap- 


peal.— Wiegins vs Perryman. 


. Where a declaration is filed against two defendants, only one 


of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term, down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated.---Brooks and Brown vs Maltbie. 

In cases, where judgment and verdict are rendered against 
two defendanis, (only one having appeared and plead to the 
action,) it is not error, to have omitted the entry of judgment 
by default, against that defendant not appearing and plead- 
ing.---tb. 


1 
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} 
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8. Under a plea to an action upon a promissory note, that the 
note had been discharge d by the exee ution of a de od of trust 
of real estate, made by the deft oer parol proof is not ¥" 
missible, to show, that at the time the deed was executed, 
was agreed that it should operate as an extinguishment of sie 
note sucd 

9. In trying the question of the im ciiness of a garnishee, in 
attachment, no forma le Is requi l, farther than a denial 
of his indebtedness, and ai use, averring it, by the plain- 
tiff.—- 7 vit mp R. 

10.Where a garni »in attachment dentes his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 
issue is form ry the question; the garnishee is liable 
for costs, if the issue be found agains st him. b. 

11.Whether the fact that an indorsce of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, ay be pleaded specially, quare /—Ca- 
vanaugh vs 

12 But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—ib. 

13. An inducement, (in an action, for words, charging perjury, ) 
of the a trial referred to, is not necessary to be in- 
serted specially Ca several count tm the declaration— 
such inducement be ai r made in the commencement, and re- 
ferred to generally, in the remaining counts, by the word, 

‘ “6 aforesaid. P? nom ante rb ry Vs Mil. 

14. So, a declaration in slander, upon words charging one with 
having sworn falsely, before a justice of the peace, referring, 
in each count, to the inducement in the commencement, by 
the words—“‘N. T. Esquire, aforesaid ’—held, good.---tb. 

15. In the action of trespass against a sherill, for taking goods, 
he cannot, under the general issuc, show, that the goods were 


“7 


taken as the property of the plaintill’s father ; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session. — Davis vs Ho per. 

16. In adeclaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover, may be well joined.--- 
Caldwell vs Wallace 

17. A plea in detinue for slaves, that the slaves had been in de- 
fendant’s S possession in another State, for four years; and that 
by the laws of such State, such possession vested a title in the 
holder—held bad.---Carpenter vs Jeter. 

18. To authorise the striking out of a plea, on motion, it is not 


. 
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sufficient that the plea is bad: it must appear to be wholly ir- 


relevant to the action.—i) 
19.The proper manner of taking advantage of a plea, bad, but 
not foreign to the action—is by demurrer: and it is not error 


for an inferior Court to refuse to strike out such plea, on mo- 
tion.---ib. 

20. A declaration against the keeper of a ferry, in an action on 
his bond to the judge of the County Court, setting out the 


bond, and assigning as h, (in substance) that the 
keeper had not provided land sufficient boats; nor done 
and performed generally, all matters required by law and 
the statutes of the State r that th uid keeper had deliv- 
ered to him, for hire, certain merchandize, goods, wares, &e., 
to be conveyed across ariver: and that the keeper conducted 
the same so negligently us to damage and lose said coods, 
&c.—held not sufficient, as a breach, to authorise a recovery. 
Judge of Wilcor Couniy C s , &c. vs Pharr. ‘ 
21. It seems, that an execu! inay maintain detinue, for the title 
papers of land, owned tor, rout a &pecial aver- 
ment in the declaration, of | right to sue.---Cummines vs 


Tindall, ex’or. 

22. Mere defecls in a declaration will be considered as cure d, by 
plea to the merits, eithe: before or afler a demurrer. Cuamms 
vs Gray. 

23. But, where a declaration contains no substantial cause of 
action, its insufficiency will not be cured by plea to the me- 
rits; and may be taken advantage of either on a second de- 
murrer; by motion in arrest of judgment; or in error.---tb. 

24. So, where a demurrer to a declaration, containing no sub- 
stantial cause of action, bas been overruled, and the defen- 
dant pleads over—a second demurrer, to the plea, may well 


be extended back to the declar: 


ition. ---ib. 

PROCESS. 

1. Under the attachment laws of this State, a levy of the at- 
tachment upon property, is equivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) is, to this end, alevy up- 
on property.— Thompson vs . lilen, 

2. So, to give a Court jurisdiction of an attachment cause, it is 
sufficient, that the summons of 
ted upon one, indebted to the defendant 
service of process.—ib. 

3. The return of non est inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a sufficient compliance with the law, to 
charge the indorser.— Cavanaugh vs Talum 
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PROTEST. 


1. 


2 


If the residence of the drawer of a bill of exchange be not 
known to the holder, and he can not ascertain it by reasona- 


ble diligence, such holder is relieved from the necessity of 


giving notice of a protest, for non-payment.—Robinson & Da- 
venport vs Hamilion. 

That notice of the protest of the bill of exchange, for non- 
payment is placed in the post-office, directed to the place 
where the drawer dated it; is sufficient diligence to charge 
him; in the absence of proof of the holder’s knowledge, that 
there is a post-oflice at the place where dated; or of the 
drawer’s residence near a post office.—ib, . 


PUBLICATION. 


1. 


9 
~~. 


3. 


4. 


A deeree in chancery perpetually enjoining a judgment at 
law, will be reversed, and the bill dismissed—it appearing 
that the defendant is not regularly in Court, by publication ; 
and judgment pro confesso.---.Moore vs Wright. 

It is not ‘sufficient that an order of publication is had, in a 
chancery cause: proof of the publication must also be made. 
ib. 

Where an entry in the record, in a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published io a pa- 
per, &c. (naming it,)-—-held, that this Court would presume 
that proof of publication had regularly been made.--- Swift et 
et al. vs Stebbins & Hunter. 

And wu seems, that proofof publication in a Chancery cause, 
may be made, by calling the printer into Court, and producing 
the paper.-- tb. 


RAIL ROAD COMPANY, 


}. 


The power granted to the Tuscumbia, Courtland and Deca- 
tur Rail Road Company, to condemn lands by the charter, 
and the amendment thereto, was not in violation of the consti- 
tution— Davis vs Tuscumbia, &c. Rail Road Company. 


RECORD. 


This Court will not to.erate the swelling of a record, by the 
insertion of testimony, not necessary to show its application 
to exceptions in the cause.—WMeredith vs Naish. 


2. All orders and entries made in the regular progress of a 


cause, in termtime, are to be received as emanating from the 
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Court: and a record is conclusive evidence of all it contains. 
Swift et al. vs Stebbins and Hunter. 

8. Where an entry in the record, in a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published in a pa- 
per, &c. (naming it,)--held, that this Court would presume 
that proof of publication had regularly been made.---b. 


RELEASE. 

1. In a case where a testator bequeathed slaves to his daugh- 
ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 
gal representatives.— Hogan vs Bell et ur. 

. But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor--it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 


RENT. 


1. Under a parol contract, for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
of the premises for that period.---Hays vs Goree. 


A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 

So, where A took possession of lands owned jointly by B and 
C, under a contract of sale, with B, if ratified by C, or if 
not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 39) 
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REPLEVY OF GOOES. 

1. Goods taken in attachment, for sums exceeding the jurisdic- 
tion of justices of the peace, are repleviable, only by the de- 
fendant in the attachment, his attorney, agent or factor.— 
Cummins vs Gray. 

2. In such case, where goods are replevied by a stranger, (not 
being the attorney, agent or factor of the defendant,) and a 
bond is executed,—such bond, assigned by the sheriff to the 
plaintiff in execution, furnishes to the latter no legal cause of 
action against the obligor.— ib. 


RETAILING, WITHOUT LICENSE. 

1. The permission of a city corporation, to one, to retail spirit- 
ous liquors, does not protect such person from an indictment 
by the State, for retailing without a license.---Davis vs The 
Slale 


RIGHT OF PROPERTY—TRIAL OF. 

1. Where proceedings to try the right to property, levied on un- 
der an execution, are pending and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has nad the benefit of 
the defendant’s answer.—Jlouslon & Gillaspie vs Sadler et al. 

2. Sureties to a bond, given by a claimant of property levied on 
under execution, can not, if seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force. —Ellioll et al. vs Gray, for use, &c. 

3. That a jury, in determining an issue between a plaintiff in 
execution, and aclaimant of property, levied on under it, 
have omitted to notice a portion of the property levied on ; 
can not be objected, by the sureties to the bond of such 
claimant, in a proceeding against them, on such bond.—iw. 

4, After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the other. 
Dale vs Mosely. 

5. In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed.—tb. 


ROADS. 


1. While the construction of roads, in the vicinity of a turnpike, 
established by charter, will not be permitted, where intended 
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to diminish the profits of such turnpike; yet a community, in 
the neighborhood of a turnpike, will not be restrained from 
the construction of roads, obviously demanded by the situa- 
tion of the country, and the wants of the neighborhood.--- 


Hall etal. vs Ragsdale. 


SALARY. 
1. In order to authorise the comptroller to issue his warrant on 


the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature—where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 
lar periods,---.Vichols vs T'he Comptroller. 


. Where commissioners of the State capitol, were authorised 


to appoint a superintendent, who was allowed a certain a- 
mount, as a salary; and the commissioners were limited to 
three years for the completion of the capitol—held, that they 
could not continue the services of the superintendent, beyond 
that period---so as to authorise him to draw a continuance of 


of his salary, under the statute.—1), 


SALE. 

1. Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the laiter, to recov the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract Meredith vs Naish. 

2. Though in cases where mortgages are foreclosed in equity, 
the usual practice ts to decree a sale of the mortgaged pro- 
perty—yet a chancellor (with the mortgagees consent, ) may 
decree the property absolutely to the mortgagor.---Hunt vs 
Lewin and Wryser. 

3. Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possession, and so con- 
tinued for several years; and, inthe mean time A procured a 
title for the lot, to himself—and the lot was sold at sheriff’s 
sale, as A’s estate; Chancery, (under the facts, ) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lot.— Toney vs Moore. 

SET-OFF. 


1, In an action by an administrator, on a note executed to him, 
as such, the defendant, ‘the maker,) mav well set off, an or- 
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der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger.— Tate 
vs Chandler. 

2. Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note payable to him as an administrator,—ib, 


SEVERANCE. 

1. Parties, defendants, to a chancery cause, against whom it is 
dismissed, or who are content with the decree, are not neces- 
sarily, to be joined and made parties to a writ of error, taken 
by one defendant—nor will the Court in such case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder.--- Craig vs Carswell’s ex’or. 267 

. After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the otier. 
Dale vs Mosely. 

. In such case, a writ of error, taken to reverse the judgment 
of condemnation as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed.—b. 


SHERIFF. 

1, In an action of trespass against a sheriff, for taking goods, 
he cannot, under the general issue, show, that the goods were 
taken as the property of the plaintiffs father; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session.— Davis vs Hooper. 

. An action of debt may well be sustained, jointly against a 
sheriff and his sureties, upon his official bond, for a failure to 
ay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use, &c. vs White et al. 441 
. In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a sufficient assignment of breach, to aver 
a general receipt of the entire amount collected, and failure 
to pay over, without specifying each particular item received. 


ab. 


SLANDER. 
1, An inducement, (in an action for words, charging perjury,) 
of the particular trial referred to, is not necessary to be in- 
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serted specially, in each several count in the declaration--- 
such inducement being made in the commencement and re- 
ferred to generally, in the remaining counts, by the word, 
“‘aforesaid.”’—- Canterbury vs Hill, 

. So, a declaration in slander, upon words charging one with 
having sworn falsely, before a justice of the peace, referring, 
in each count to the inducement in the commencement, by 
the words “N. T. Esquire, aforesaid’’---held, good.---ib, ~ 

. Words, charging one with having sworn a lie, on a trial, be- 
fore Esquire T.”’---are actionable, per se---proof being made, 
that T. was a justice of the peace.---ib. 

. To say of a woman, “she is not chaste, and I have kept her; 
I have had criminal conversation with her;’ or, ‘I have had sex- 
val intercourse with her,” do not import the offence made in- 
dictable by the statutes of this State, consequently these words 
are not actionable in this State, per se.—Berry vs Carpenter 
el ur. 


SLAVE. 


1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover may be well joined.--- 
Caldwell vs Wallace. 

2, A warranty of the soundness of the 


“person” ofa slave, in- 


cludes a warranty of the soundness of mind.---ib, 

3. The vendee of slave, sold on a warranty of good character, 
will be relieved in a Court of Chancery, where the vendor 
hus Jeft the State, and resides without its judicial jurisdiction; 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warranty.— Wyatt 
vs Greer et al. 

4. But, where a bill, in such case, contained no prayer for gen- 
eral or special relief, but only for injunction against the pur- 
chase fund; the Court refused a decree here, and remanded 
the case at complainant’s costs.---ib. 

5. A plea in detinue for slaves, that the slaves had been in de- 
fendant’s possession in another State, for four years; and that 
by the laws of such state, such possessiun vested a title inthe 
holder—held bad.— Carpenter vs Jeter. 





STEAM-BOAT. 


1. Acts of God, or inevitable accidents, which constitute a le- 
gal excuse for the loss of, or damage to goods, lost or damag- 
ed, by the sinking or destruction of a steam boat or other ves- 
sel, must appear to be the immediate, not remote cause of the 
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lossor damage; and must be beyord the prevention or con- 
trol of human prudence. ---Sprowl et al vs Kellar, 

Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part ofthem may be 
convicted and others discharged, according to the proof of 
+B 


their legal responsibility.---i 


MARY PROCEEDINGS. 
In proceedings, by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it 
is not error to proceed to trial and judgment, without a de- 
claration.--- Condry «tf al. vs Henly & Murphey. 

In such case a jury ts not essential, unless specially request- 
ed by the parties: but if one ts impanneled and render a ver- 


dict, it is note ; 
In proceedings ‘ Nn e, before a ] istice of the peace, it is 


not error to render judgment in favor of the plaintiffs, in their 
firm name.---i) 

Ina proce din vn tice, under the cherter of the Bank of 
the State of Ala 
of exchange, positive pro ft must be shewn,in the reeord, to 
have been made, of an acceptance by him.—IWalker vs The 
Bank of Alabe 
Insuch cases, an allegation, inthe notice, that the President 
and Direct rs, a z=’ the Homers a | ownel ” of the bill 
of exchanuce st mm, is equivalent to an averment, that the 


mama, to charge one asthe nece ptor of a bill 


bill as the prop 

A judgement by default, in ea of this character, is no ad- 
mission of th l of action; and it must be pr ved, (and 
entered in the rd,) whether the judgment be by default 


1 


or otherwi 


PERSED a 

Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 
the injunction i issolved, and th filed to obtain it, dis- 
missed; an appeal taken from the ‘cree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the in , 80 as to supersede the execution 
at law.---Garrow vs Carnenter ! Hanrick, adm’ rs. 

Where, in such case, after the dissolution of an injunction, 
and while the question on appeal, is pending, execution Is ta- 
ken out on the judgment at Jaw, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 
ab. 
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SURETY. 
= 1. Sureties to a bond, given by a claimant of property levied on 


; 


under execution, can not, if seems, on error from a judgment 
rendered against them on h bond object to any defect in 
the judgment against their p: I, wh that ju ent 
remains in force,— /! Gi &c, 168 
That a jury, in determini la issue bet 1 iff in 
execution, and a claimant « mperty ley on under. it, 
have omitted to notice a portion of the property levied on; 
can not be objected by thie : to the id of such claim- 
ant, ina proceeding against them, on such bond.-- i638 
. Sureties to a writ of erro: d, d on removing a cas 
from one Court to another, a discharged by the execution 
9 of a new writ of error bond, by new sureties. taking the case 
from the latter into a higher tribunal.—JVin ! Fenwick 
vs Rives 69 
J 4. Thus, where a cause w removed by writ of error, from 
the County to the Circuit Court, and there affirmed, and sub- 
sequently, by writ of error, was takentotheS ipreme © 
it was held, that the exec n of a writ of error bond 
Jatter case, operated as a discharge of the sur in the for- 
mer bond.—v. 9 
Where A, being the suret *B, in a bond to ¢ executors 
was told by one of them, 
? ter and the surety need | | howl 1, that 
this was equivalent to larg- 
ed; and on testimony newly discovered, Chancery relieved 
the surety against a judgment on the bond, after payment of 
) the amount thereof, to th erifl.---Walers vs Creagh, ex’or. 410 
In such case, the com) lea int havin r excused adefence at 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
; bound to state in his bill the name of him thus present at the 
conversation. ---ib 110 
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TITLE PAPERS. 

1. It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.—Cummings vs 
Tindall, ex’r. 357 

2. In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 
omission to do so, is error.---ib. 357 


TRESPASS. 
1. In the action of trespass against a sheriff, for taking goods, 
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he cannot, under the general issue, show that the goods were 
taken as the property of the plaintiff’s father; and that they 
were the property of the latter, though in the plaintifl’s pos- 
session. — Davis vs Hooper. 


TRESPASS 'TO TRY ‘TITLE: 

1. A certilicate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
of congress of the 8th May, 1822, is competent as evidence in 
the Courts of this State, in trespass to try title between one 
claiming under such certificate, and another claiming by pos- 
session. —Ryder vs Innerarity. 

2. A declaration in trespass to try titles, describing the land, as 
® the South half of the East halfof the South-West quarter of 
section,” &c—held sufficiently certain as to boundary and 
quantity.---Saivyer vs Fults. 

3. A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintill, one moiety of the mills claimed, in the 
declaration named,” liclid—not sufficient to authorise a judg- 
ment.---tb, 

4. A judgment upon such verdict, that “ plaintiff recover one 


moitey of the said mills and land,” held, error.—-tb. 


TROVER. 

1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty and in trover may be well joined. — 
Caldwell vs Wallace. 

2. In an action of trover, full costs are recoverable, notwith- 
standing the amount of the damages.—Johnston vs Sims. 


TURNPIKE. 

1. While the construction of roads, in the vicinity of a turn- 
pike, established by charter, will not be permitted, where tn- 
tended to diminish the profits of such turnpike; yet a commu- 
nity, in the neighborhood of a turnpike, will not be restrain- 
ed from the construction of roads obviously demanded by the 
situation of the country.---Hall et al. vs Ragsdale. 


USE AND OCCUPATION. 

1. Under a paro! contract for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover in assumpsit, for the use and occupation 
of the premises, for that period. —Hays vs Goree. 
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VENDOR AND VENDEE 

1. Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract.—Meredith vs Naish, 
In such case, the refusal of the vendee to take one of the 
parcels of land, does not give the vendor an immediate right 
of action to recover tle balance—the declaration showing that 
part of the consideration money was not due at the time of ac- 


Where a vendee of real estate who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congress, and reccives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale.—Lee and Casey vs While, 
adm’r. 


VENUE—CHANGE OF. 

1. Where an order was made at one term for a change of venue, 
in a civil case, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made, nunc pro tunc.---Davis vs Hooper. 


VERDICT. 

1, A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,”’ held—not sufficient to authorise a judg- 
ment.---Sawyer vs Fills. 365 

2. A judgment upon such verdict, that “ plaintiff recover one 
moitey of the said mills and land,’’ held, error.—-ib. 365 

4. After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave, and refuse it as to the other. 
Dale vs Mosely. 371 


WARRANTY. 

1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover may be well joined,--- 
Caldwell vs Wallace. 

2. A warranty ofthe soundness of the “ person”? ofa slave, in- 
cludes a warranty of the soundness of mind.---tb. 
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3. The vendee of slave, sold on a warranty of good character, 
will be relieved in a Court of Chancery, where the vendor 
has left the State, and resides without its judicial jurisdiction; 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warranty.— Wyatt 
vs Greer et al. 


WILL. 

1. Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs. Bell et ur. 

. In a case where a testator bequeathed slaves to his daugh- 
ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 
gal representatives.—ib. 

. But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 


WITNESS. 


1. Where a witness was allowed to be examined in a suit, 
by a defendant, after the plaintiff had closed his rebutting testi- 
mony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error.---Hutchins vs Childress & Baker. 

2. It seems, the rule, requiring two witnesses to disprove a re- 
sponsive denial in an answer in Chancery, does not apply, 
where the defendant refers to facts not within his own know- 
ledge, and where he gives no satisfactory reasons for having 
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such knowledge of the facts denied, as would justify a re- 
sponse in the negative.— Waters vs Creagh, ex’or. 

. It seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them.---b. 


WRIT. 


1, The want of an endorsement of the cause of action on a writ, 
may properly be plead in abatement.—Johnson vs Perry. 








